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NOTICE OF CONSOLIDATED INDEX OF VOLUMES [-VITI. a 


Attention is called to the Consolidated Index contained in 
the separate Supplement which goes with this number. This 
may be useful for reference whether a complete file of the 
Quarterly is kept or not. A complete set will be found in the 
various law libraries in the State. 





THE NEW ARRANGEMENTS AS TO THE MASSACHU- 
SETTS REPORTS. 


By Chapter. 80 of the Resolves. of 1923, the Attorney General, the 
Secretary of the Commonwealth, and the Reporter of Decisions were 
authorized to arrange for the future publication of the Massachusetts 
Reports. The Editor has received from them the following statement 
for publication in the QUARTERLY. 


“By direction of a resolve enacted by this year’s Legislature, 
and approved by the Governor on April 20th, the Attorney General, 
the Secretary of the Commonwealth, and the Reporter of. Deci- 
sions, recently advertised for proposals for the execution of the 
printing and binding and for the sale to the public of the Massa- 
chusetts Reports. Samuel Usher (The Fort Hill Press, 289 Con- 
gress Street, Boston), was the successful bidder, and a contract 
has been executed by the terms of which he will begin the printing 
and binding of the reports with volume No. 245. Volumes 243 and 
244, now in process, will be completed and distributed by Little, 
Brown & Company under a former contract. The Fort Hill Press 
publish the Reports for the period of three years from July ist, 
last. In order to save shelf room, a different weight of paper is to 
be used. The character of the printing and binding will be the 
same as before. The Fort Hill Press will circularize the bar of 
the Commonwealth for subscriptions for the volumes beginning 
with No. 245. The price will be $3.00 per volume, and payment 
will be required either on or before delivery. 

“The officers designated by the resolve may also, if in their 
discretion it is determined practical and feasible, contract for the 
printing and selling to the public of advance copies of opinions of 
the Supreme Judicial Court. Steps are now being taken to work 
out some way so that advance sheets of opinions may be delivered 7 
within forty-eight hours after opinions are officially rendered by” 
the Supreme Judicial Court to the members of the bar who are © 
willing to subscribe therefor.” ig 


The price of $3 was fixed by the commission, and Mr. Usher, the new a 


publisher of the reports, requests the publication of the following state- 
ment. 


“Regular purchasers of the reports and others who may / 
wish to secure them hereafter, will confer a favor by advising Mr7 
—, at their earliest convenience as to the number of copies” 

esired.” aS 





Entered as Second-Class Matter at the Post Office at Boston. 
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From THE SENATE 
Hon. WALTER SHUEBRUK 
CHAIRMAN 


Tbe Commonwealtb of Massachusetts 


From THE House 

Rep. Mere D. Graves . . . 

Rep. M, Sytvia DoNALpson Commission On Jury SERVICE 
By THE GOVERNOR 

T. Hovey Gace, Esg. 

Tuomas W. Proctor, Esg. 

Epitu M. Haynes 

FREDERICK W. MANSFIELD, Esg. 


(APPOINTED UNDER CHAPTER 53 OF THE SPECIAL ACTS 
AND RESOLVES OF 1923.) 


StaTtE House, Boston, 


Joun D. Wricnut, SECRETARY 
State House, Boston, Mass. AUGUST 29, 1923. 


Dear Sir: Under the provisions of Chapter 53 of the Re- 
solves of 1923, the above Commission is directed to investigate the 
subject of jury service in the courts of the Commonwealth, with 
especial reference to the annual preparation of jury lists, the lia- 


bility of women for jury service and facilities for women jurors, 


if they are to be made liable. 

Arrangements have been made to hold public hearings on Sep- 
tember 11, 12, 18, 19 and 26, at ten A. M., Room 222, State House, 
Boston, Mass. So far as possible, the Commission would like to 
confine the hearings of September 11 and 12 to the question of the 
preparation of jury lists and on September 18 and 19 to the ques- 
tion of the liability of women for jury service and possible altera- 
tions in the court houses. It probably will not be possible, however, 
to follow this arrangement precisely, so that the Commission will 
be glad to hear from any members of your Association on any of 
the above dates, or arrange for a hearing on some other date if it 
appears desirable. The Commission will also weleome suggestions 
in writing. 

Very truly yours, 
JoHN D. WricHt, 


Secretary. 





James M. Swirt, CHAIRMAN 
Euias B. BisHop 

Ratpo W. REEVE 

Harotp P. WILLIAMS 
SanForp BATEs 

Henry C. MCKENNA 





The Commonwealtb of Massachusetts 


CoMMISSION TO INVESTIGATE THE 
CRIMINAL Law. 
(CHAPTER 34, RESOLVES OF 1923.) 








Boston. 


FerNALD Hutcuins, CLERK 
73 Tremont St., Boston 


August 3, 1923. 


Dear Sir:—Chapter 34 of the Resolves for the year 1923 pro- 
vides that a Commission appointed by the Governor shall investi- 
gate and consider the advisability and feasibility of revising and 
clarifying the provisions of general law relative to the imposition 
of penalties for the commission of crime, with special regard to the 
definition of ‘‘felony’’ and ‘‘misdemeanor’”’ and the relation exist- 
ing between commitments to the various state and county penal 
institutions and the prescribed penalty; provisions relative to the 
imposition of successive and concurrent sentences and to the parole 
of persons subject to such sentences; and provisions governing the 
sentence or other disposition of persons on parole from penal insti- 
tutions. The Commission shall also investigate and consider such 
other matters related to the foregoing subjects as it may nn fit 
and proper. 

The Commission expects to hold one or more public hearings 
early in the fall and would be glad to send you notice of such hear- 
ings if you so request. 

Prior to the holding of the hearings the Commission desires, 
however, to obtain from members of the Bar and other interested 
persons, criticisms of the present provisions of the criminal law and 
of criminal procedure in general, or with any suggestions for 
changes or amendments in existing statutes or practice, and would 
welcome a full and frank discussion of any subject or matter which 
may be included in the provisions of the Resolve. 

The Commission would appreciate it if such suggestions and 
criticisms could be sent in at an early date that they may be classi- 
fied and due consideration given to the problems presented. 

Any suggestions or criticisms should be sent to the Clerk of 
the Commission. 

JAMES M. Swirt 

Eis B. BisHop 

RaLpeu W. REEVE 

Haro.tp P. WILLIAMS 

SANFORD BATES 

Henry C. McKenna, 
Commissioners. 


Since this notice was issued a hearing has been set for Friday, 
Sept. 28, 1923, at 11 A. M. at the State House. 




















REMARKS OF CHIEF JUSTICE TAFT AT THE BOSTON 
BAR ASSOCIATION DINNER, JUNE 16, 1923 


The Bar Association of the City of Boston arranged an 
informal dinner on June 16, 1923, to greet Chief Justice Taft after 
he had attended the Tercentenary of the Town of Weymouth of 
which one of his ancestors was an early settler. George R. Nutter, 
Second Vice-President of the Association, presided. Moorfield 
Storey, Esq., weleomed the Chief Justice and called on the bar to 
defend the court against the attacks made upon it. After an 
informal talk by Chief Justice Rugg in which he described the plans 
of the American Law Institute, Chief Justice Taft spoke as follows 
(as reported in the Boston Herald of June 17). After praising the 
purpose of the Law Institute, he continued: 


‘We need the improvement,’’ he said, ‘‘ which is contemplated 
by the institute. We need even greater improvement in the law of 
procedure, and need even more improvement in the administration 
of the criminal law. I am especially interested in the matter of 
procedure, because procedure stands between the abuse of the prin- 
ciples of law and their use for the benefit of mankind. You can 
have as high and as sound principles of law as possible, but if you 
have not the procedure by which you can apply them to the ordi- 
nary affairs of men, then it does not make any difference what the 
principles are or how erroneous they may be. 

‘‘There are great defects in our present system of administer- 
ing law, and the truth is that the public needs education as to whose 
fault it is that the law is not as effectively administered as it ought 
to be so far as procedure is concerned. It is natural for the public 
to say that the courts are not doing their duty. You know and I 
know that the reason why the courts are not as effective as they 
might be—that the reason why procedure halts, and that justice is 
not promptly and effectively administered—is because the legis- 
latures do not do their duty with reference to the interest they take 
and the skill they manifest and the time they give to the improve- 
ment of practice and procedure. I know it, because I have seen it 
work in too many states and in respect of Congress itself. I had 
the opportunity last year to see the workings of the English system, 
and when you observe their methods of disposition and the dispatch 
with which everything is carried on, you begin to appreciate how 
far we are lacking in these respects. 
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THE ENGLISH SYSTEM 


‘‘The great progress made in England during the past 50 years 
was made through great legal measures devised by a great lord 
chancellor and the law officers of the crown. And the only way in 
which we can bring about a real change in our procedure for good 
is to attempt to secure leading members of the bar, willing to sac- 
rifice themselves and willing to go in and take charge of the formu- 
lation of the laws. I do not think the legislatures are opposed to 
reform of our legal procedure, but there are few people who take 
the necessary interest and have the knowledge and power of leader- 
ship either in Congress or in the legislatures. We are where we 
need legislation in Congress, and already we have made some prog- 
ress by securing the passage of one law that creates a judicial 
council of the senior circuit judges and the chief justice to sit each 
year to devise economical ways of using the judicial force of the 
United States to meet the arrears of business in the United States 
courts. 

‘*Now, it seems to me, there ought to be a council composed, of 
judges and of members of the bar, men of experience and standing, 
to adopt rules of practice for the federal courts and have the power 
of recommending them to Congress, with the provision that, pend- 
ing their consideration by Congress, they should have the force of 
law. The system of procedure is a professional question. This is 
in the publie interest—it is not for the personal advantage of the 
members of the bench or of the members of the bar. In our own 
court we have appealed to Congress to put there a law drawn care- 
fully by the members of the court, for we are anxious to bring our 
dockets up so that a case can be heard within two or three weeks 
after it is filed. 

‘We ought to have a single statute which shall cover appellate 
jurisdiction, jurisdiction of courts of appeal of the district courts, 
and of the superior court, and that law has been prepared. It is the 
business of the bar to know what these difficulties are, and to bring 
them to the attention of the people, the legislatures and congress- 
men, so that the people will realize that they have within their con- 
trol a very great part of the machinery for progress in the adminis- 
tration of the law. The impression that if you know a member of 
the supreme court you stand a better chance does us a great injus- 
tice.’’ 

Here the Chief Justice brought his address to a close by urg- 
ing the bar associations to take the matter up in their meetings, 
telling his audience that if as members of the bar and justices they 
could not do their duty they might as well go into some other 
profession. 











FINAL REPORT OF THE COMMITTEE ON JUDICIAL 
STHICS OF THE AMERICAN BAR ASSOCIATION 


The preliminary report was reprinted in the February number 
of the QUARTERLY, with the tentative draft of canons submitted for 
criticism. The final report with the revised canons submitted for 
consideration of the Association at the Minneapolis meeting will be 
found in the American Bar Journal for July, p. 449. There are 
few changes in substance in the revised draft but the phraseology 
has been changed somewhat. The report introducing the revised 
draft is as follows: 


To THE EXECUTIVE COMMITTEE 
OF THE AMERICAN BAR ASSOCIATION : 


The Committee on Judicial Ethics was appointed January, 
1922, pursuant to a resolution of the Executive Committee. In 
January, 1923, a draft of canons of judicial ethics, with a preamble 
and certain ancient precedents, was submitted as a preliminary 
report. By authority of the Executive Committee, this draft was 
published in the February number, 1923, of the American Bar 
Association Journal, and criticisms were invited. 

A host of suggestions have been received from both the bench 
and bar, all of which, as well as many comments of the public press, 
we have considered. Consequent to this consideration, a redraft of 
the proposed canons, containing, as before, the quotation of certain 
ancient precedents and a preamble, is submitted herewith. 

We are convinced that the approval of the present draft by 
the Association is desirable. Most of the comments received by us 
were commendatory, many of them containing valuable suggestions 
and observations of which we have availed ourselves. The adverse 
criticisms were relatively few. They varied greatly,—from sugges- 
tions on the one hand that the canons are obvious, commonplace, 
well known, universally recognized, and now observed, to the con- 
verse, that they contain counsels of perfection which are the result 
of ignorance of actual conditions. Some ecrities suggest that any 
judge is unfit for the place he occupies who fails to observe the 
canons, though unwritten, and hence their formulation is wholly un- 
ealled for; while others suggest that it is either absurd or quixotie 
to expect their observance. Some fear the results of a narrow 
construction, as tending to permit and promote equally objection- 
able conduct not specified; while others entertain the view that it is 
hopeless to expect conformity with the canons as written. Some 
think the subject no business of the Association; while others say 
we have not gone far enough. Some believe the ancient precedents 
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could not be improved upon, and are sufficient in themselves ; others, 
that even the ancient precedents, being characteristic of lawyers, 
do not require statement. 

Most of these adverse comments are a repetition of the argu- 
ments made against the present canons for the conduct of members 
of the Bar, when they were before the Association. They are really 
directed against the propriety and utility of adopting any canons 
of judicial ethics, and we have assumed from the appointment of 
this Committee that the American Bar Association will not give 
weight to such objections. 

We believe that the Association should supplement the canons 
of legal ethics adopted in 1908, by declaring its views of the spirit 
and manner in which the judicial office should be administered; 
and, to do this completely, it is necessary to state many universally 
recognized principles. In this connection, we note the suggestion 
made by some erities, that the formal announcement of these prin- 
ciples will be inefficacious without a sanction. The code, however, 
is not intended to have the force of law; it is the statement of stand- 
ards, announced as a guide and reminder to the judiciary and for 
the enlightenment of others, concerning what the bar expects from 
those of its members who assume judicial office. 

Our understanding is that the Executive Committee has 
already authorized the publication, by the American Bar Associa- 
tion Journal of this report and the revised draft accompanying it, 
in advance of the annual meeting of 1923. We recommend that 
you accord the matter a place on the program of that meeting; we 
advise the approval of the canons, with their preamble, by the 
Association, and their publication with the ancient precedents in 
its annual reports, and that the suggested code, when adopted, be 
circulated henceforth as a supplement to the canons of professional 
conduct formerly adopted. 


By AUTHORITY OF THE COMMITTEE ON JUDICIAL ETHICS, 


Won. H. Tart, Chairman. 








TO WHAT EXTENT IS THE RIGHT TO JURY TRIAL 
OPTIONAL IN CRIMINAL CASES IN MASSACHUSETTS? 


Can A DEFENDANT UNDER INDICTMENT IN A CRIMINAL CASE IN THE 
Superior Court WAIVE A JURY AND ASK FOR A TRIAL 
WitHout Jury AS A RicutT? 


In the May number of this magazine for 1921 Judge Bond of 
the Supreme Bench of Baltimore City described the Maryland 
practice, of long standing, under which a defendant in a criminal 
case is asked how he wishes to be tried and makes his choice between 
a jury trial and a trial by the court without a jury. ‘In the Decem- 
ber number for 1922 it was pointed out that a similar practice 
existed in Massachusetts in the 17th century. The writer was 
asked recently in conversation whether a defendant under indict- 
ment in a criminal ease in the Superior Court today could waive 
a jury and claim a trial before the court without a jury as a con- 
stitutional right without further legislation. Several lawyers, to 
whom I have put the question since it was put to me, have expressed 
surprise at the idea or doubt as to the answer. Some thought it 
was hardly worth discussing as nobody would waive his jury. 
Others disagreed and wished to see it discussed as they thought 
the right would be exercised at times, if it existed, as it is exercised 
outside of Massachusetts. An examination of the question devel- 
oped a curious and interesting story of life in Massachusetts in 
the 17th and 18th centuries which, I think, has not been put to- 
gether before in connected form as bearing on this question. The 
question is not new outside of Massachusetts and a discussion of 
authorities appears in a note in Harvard Law Review, which is 
reprinted in a footnote.* 








* COPY OF NOTE FROM XXI. HARV. LAW REV., 212, ON WAIVER OF TRIAL BY 
JURY IN CRIMINAL CASES. 


“The apparent confusion on the question whether the issue of fact raised by a plea 
of not guilty may, with the consent of the parties, be tried by the court without a jury, 
seems to have arisen from the dicta of judges, who have propounded a doctrine of 
waiver of constitutional rights instead of construing the enacted law. It is believed that 
almost all the holdings in point may be reconciled by a scrutiny in each case of the 
constitutional and statutory provisions, and the grade of the offense. Where a con- 
stitution provides that there shall be no conviction except by verdict of a jury, the court 
alone cannot have jurisdiction of the issue, (State v. Holt, 90 N. C. 749) and a statute 
permitting waiver of jury would seem invalid; (State v. Cottrill, 31 W. Va. 162. Contra, 
State v. Griggs, 34 W. Va. 78) even minor offenses may have been within the intent 
of the enacting convention (See State v. Stewart, 89 N. C. 563). But most of the state 
constitutions merely declare that the right of trial by jury shall remain inviolate, or that 
the accused shall enjoy the right to a trial by jury, and under such provisions the courts 
have almost universally upheld statutes permitting waiver, (Edwards v. State, 45 N. J. L. 








THE MopERN PRACTICE IN MARYLAND TopaAy. 


Judge Bond, in the article already referred to, points out that 
the practice in Maryland existed in colonial days. He says, ‘‘law- 
yers in Maryland are always much surprised when they learn that 
in other jurisdictions an accused cannot have a trial without a jury 
if he wishes it.’’ He says, ‘‘ About ten years ago, one of the judges 
in Baltimore City estimated that 70 per cent. of all criminal eases 
of the courts of the city were tried in this way, and the clerks, 
guessing now, estimate it at a much higher percentage,’’ and adds, 
‘**T have seen the proportion run much higher. We have two ecrim- 
inal courts sitting continuously in Baltimore, but we keep only one 
jury panel in attendance for the two of them and, even so, the jury 
spend much of their time sitting aside as spectators.’’ The prac- 
tice also appears to have been tried in Connecticut and elsewhere. 
That it is ‘‘due process of law’’ is clear from Hallinger v. Davis, 
146 U. S. 314. 





419. Contra, (I Mich. N. P. 260) even in cases of felony. In the absence of 
statutes, however, the law of criminal procedure must be derived from the common law, 
and since at common law trial by jury prevailed exclusively, trial by the court is un- 
authorized and invalid (See Harris v. People, 128 Ill, 585. Contra, Wren v. State, 
70 Ala. 1). A more common but much less sound explanation is that public policy, as 
dictated by the Constitution, forbids waiver (cf. Cancemi v. People, 18 N. Y. 128). 
Neither of the arguments against waiver applies, however, to offenses of the sort which, 
at the time of the adoption of the Constitution, were dealt with summarily by justices 
of the peace, or by courts of special sessions (City of St. Charles v. Hackman, 133 Mo. 
634. Contra, States v. Maine, 27 Conn. 281). For these minor offenses, not being 
formerly triable by a jury, are usually considered not to have been intended to be within 
the constitutional guaranty, (Murphy v. People, 2 Cow. (N. Y.) 815) and hence not to 
be within the scope of the alleged constitutional policy against waiver; (Schick v. United 
States, 195 U. S. 65. But see dissenting opinion.) and there is sufficient precedent to give 
a court authorization in such cases to be the sole tribunal. 

“Moreover, a statute which provides that issues of fact shall be tried by a jury is 
held, in a recent case in a jurisdiction where the provisions of the Constitution of the 
United States apply, to prohibit waiver of jury. In re McQuown, 91 Pac. 689 (Okl.). 
Where there is such a statute there can be no other tribunal even for minor offenses 
unless further provision is made, (Bond v. State, 17 Ark. 290. But see People v. Smith, 
9 Mich. 193). Without such statute the two sections of the Constitution involved, (Art. 
III, sec. 2; Amend. VI) construed together, have the force, not of those state constitu- 
tions which prescribe the exclusive use of trial by jury, but of those which merely pro- 
tect the right to such trial, (Belt v. United States, 4 D. C. App. Cas. 25). Consequently a 
federal statute permitting waiver is constitutional; (Belt v. United States, 4 D. C. App. 
Cas. 25) and in a federal court, without such statute, a jury may be waived in the 
trial of a minor offence (Schick v. United States, 195 U. S. 65. But see dissenting 
opinion). 

“The sole legal question, then, is always one of construction, not of policy. From 
the point of view of public policy, it may be said that waiver of jury trial conduces to 
efficient and expeditious criminal administration; but on the other hand, it endangers 
the existence of the jury system. How does it do that? A plea of guilty, not raising 
an issue to be tried, does not waiver the right of trial by jury, (West v. Gammon, 98 
Fed. 426). Nor are the above considerations applicable to the question whether a defend- 
ant may elect to be tried by a jury consisting of other than twelve men; a statute per- 
mitting waiver of the whole jury does not permit waiver of one juror, (Brown v. State, 
16, Ind. 469. Contra, State v. Wells, 69 Kan. 792. Cf. Harv. L. Rev. 353).” As to 
this last statement see Chief Justice Shaw’s opinion in Com. v. Dailey, 12 Cush. 80. 
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REASONS WuHy DEFENDANTS WAIVE JURIES. 
Judge Bond says: 


‘As to the reasons which move defendants and their 
counsel to elect trial by the court, a judge is not the best 
possible informant. He is not often taken into the confi- 
dence of the defense on such points. Some of the commoner 
reasons are quite obvious, however. The possibility that the 
jury in a particular case may be unfavorably disposed to- 
ward the accused is probably the most frequent ground of 
the election. When, for instance, the crime has aroused 
much anger in the community from which the jury is chosen, 
or when the prisoner himself is at a disadvantage by reason 
of a known record, or otherwise, trial before the court alone 
is usually preferred. Recently a group of automobile ban- 
dits who had robbed a county bank and incidentally killed 
one of the officers, a crime which naturally stirred the neigh- 
borhood deeply, elected trial before the court on the charge 
of murder; they were all but one found guilty of murder in 
the first degree.’’ 


The reason thus stated will be referred to later in this discus- 
sion. Its recorded history as a reason dates back at least to the 15th 
century as a basis of choice between modes of trial. Judge Bond 
continues : 


‘*Colored prisoners, who make up a large proportion of 
the defendants in the courts of this State, commonly prefer 
this sort of trial in order to avoid the possibility of racial 
prejudice in the jury box. Colored men charged with crimes 
against women or girls nearly always elect trial by the court, 
I should say.’’ 


Some of these reasons seem quite as likely to operate in Massa- 
chusetts today as elsewhere, although the chance of race prejudice 
against colored defendants is somewhat less likely. Another aspect 
of the Maryland practice described by Judge Bond might naturally 
move some defendants to choose a trial without jury. He says: 


‘‘The trials are usually less formal than trials before 
juries, and, of course, quicker. There is no delay in selection 
of the tribunal, often opening statements are omitted as un- 
necessary, the evidence is more direct and concise, and there 
are fewer objections or other interruptions. The judges as 
they go along ask questions to clear up matters for them- 
selves. They may, without inconvenience, interrupt a trial 
and hold it open for days until other witnesses they might 
like to hear are hunted up. They may hold it under advise- 
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ment for days, after all the evidence is in, to reflect upon it. 
Sometimes the examination of witnesses suggests the exist- 
ence of additional evidence which may go right to the point 
of final difficulty in the judge’s mind, and where the evi- 
dence may be on the side of the accused the judge is espe- 
cially careful to bring it into the case. I have seen great 
benefit come to the accused from a long suspension to get 
such additional evidence. In one instance, in which there 
was strong evidence to identify a man accused of robbery, 
witnesses secured after such a postponement cast so much 
doubt on it that the prosecuting witness said his faith in his 
own identification had been shaken; and I believe the pris- 
oner was entirely innocent, and the victim of a resemblance.’’ 


It can not be assumed, therefore, that the subject is not worth 
discussing in Massachusetts. It is a distinctly practical question 
which is likely to become still more practical if and when we have 
women jurors. . 


WAIVER OF JURY IN Minor CRIMINAL CASES. 


Most defendants in the minor criminal cases in Massachusetts 
have waived their right to a jury trial for many years and the 
whole District Court jurisdiction over criminal offences so far as it 
is final is based upon this fact because every defendant who is tried 
and convicted in a District Court and does not appeal waives his 
right to a jury trial by not appealing to the Superior Court where 
he can get a jury. The constitutionality of this proceeding was 
settled long ago (See Jones v. Robbins, 8 Gray, 329, p. 341; Com- 
monwealth v. Whitney, 108 Mass. 5, and Foster v. Morse, 132 Mass.). 


ARTICLES XI AND XII oF THE MASSACHUSETTS Bi. or RIGHTS. 


The eleventh article of the Massachusetts Bill of rights pro- 
vides that, ‘‘Every subject of the Commonwealth . . . ought 
to obtain right and justice freely . . . without any denial; 
promptly and without delay; conformably to the laws.’’ 


Art. XII of the Bill of Rights reads: 


‘*No subject shall be held to answer for any crimes or 
offence, until the same is fully and plainly, substantially and 
formally, described to him; or be compelled to accuse, or 
furnish evidence against himself. And every subject shall 
have a right to produce all proofs that may be favorable 
to him; to meet the witnesses against him face to face, and 
to be fully heard in his defence by himself, or his counsel, 
at his election. And no subject shall be arrested, imprisoned, 
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despoiled, or deprived of his property, immunities, or privi- 
leges, put out of the protection of the law, exiled, or deprived 
of his life, liberty, or estate, but by the judgment of his 
peers, or the law of the land. 

‘** And the legislature shall not make any law that shall 
subject any person to a capital or infamous punishment, 
excepting for the government of the army and navy, without 
trial by jury.”’ 


THE MEANING OF THE CONSTITUTIONAL RIGHT. 
THE STATUTES AND THE PRACTICE. 


It is often good practice, as well as an effective method of 
argument, to state the case of the other side as strongly and fairly 
as you can before trying to answer it and this is particularly true 
in a study which is intended simply to give information as the basis 
for a balanced judgment. I assume at the outset, therefore, that 
no indictment for felony, or probably anything else, to which there 
has been a plea of ‘‘not guilty,’’ has ever been tried without a jury 
in the Superior Court, since its creation in 1859, or by the Supreme 
Judicial Court or other courts having jurisdiction of indictable 
felony since the Constitution was adopted in 1780. I think it 
probable that no such indictment has been tried without a jury 
by a Massachusetts Court sinee 1692 except for offences under the 
old English admiralty jurisdiction,* which were tried by Courts 
of Admiralty without allowing a jury to be claimed, before the 
Revolution and which caused one of the American grievances 
against England, as will be shown later. I assume that it has been, 
since 1780, or, at least since 1835, and is today, the common opinion 
of the bar that a jury trial is the only possible mode of trial on 
an indictment for felony and that accordingly no indicted per- 
son has claimed a right to waive a jury and ask for a trial by 
the court without jury, in all probability, since 1780. Since 1835, 
this opinion of the bar has been apparently supported by the fol- 


lowing sections in the Revised Statutes of 1835 which provided in 
chapter 123, 


‘*Section 1. No person shall be held to answer, in any 
court, for an alleged crime or offence, unless upon indict- 
ment by a grand jury, except in the following cases: 

First, when a prosecution by information is expressly 
authorized by statute ; 








* Dating apparently from 1696; see passage quoted from Fisher, infra. 
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Secondly, in proceedings before a police court or justice 
of the peace; and 

Thirdly, in proceedings before courts martial.’’ 

‘*Section 3. No person indicted for an offence shall be 
convicted thereof, unless by confession of his guilt in open 
court, or by admitting the truth of the charge against him, 
by his plea or demurrer, or by the verdict of a jury, accepted 
and recorded by the court.’’ 

Chapter 137, section 1, provides: ‘‘Issues of fact, joined 
upon any indictment, shall be tried by a jury, drawn and 
returned in the manner prescribed by law for the trial of 
issues of fact in civil causes.’’ 


These sections have come down through the various revisions 
and appear to-day in the General Laws, chapter 262, sections 4 and 
6 and chapter 278, section 2. On their face they seem to furnish 
an apparently unanswerable negative to the suggestion that a man 
indicted for felony can waive a jury to-day in the Superior Court 
and ask to be tried by the court without a jury. But let us see 
if this is really so. 

The reason why those sections appear is explained by the Com- 
missioners on the Revised Statutes, who drew them, in their notes 
to chapter 124 of their report, which became chapter 123 of the 
Revised Statutes, as follows. They said: 


‘‘The provisions of the first chapter, (some of which are 
taken from the bill of rights in our state constitution,) have 
been placed at the head of the Fourth Part of the Revised 
Statutes as a fit introduction to our criminal code. In that 
light, and not as a necessary part of the body of our criminal 
law, this chapter is submitted to the consideration of the 
legislature.’’ 


These sections, therefore, are supposed to be mere statements 
of the effect of the twelfth article of the Bill of Rights already 
quoted. The question is thus expressly referred back to the sound 
interpretation of the Bill of Rights. If the right protected in the 
Constitution is an optional right, it cannot be made obligatory by 
these statutes and they must all be construed as subject to waiver. 
This brings us to the very curious fact that in 1780 when the Con- 
stitution was adopted; in 1835 when the commissioners drew these 
statutes and wrote their note; and continuously down to 1917, when 
the form of records was shortened, the constant practice in extend- 
ing the record of a case tried by a jury (as may be seen by inspec- 
tion of the records of the Supreme Judicial Court and the Superior 
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Court) was to use in some form the words that the defendant ‘‘ put 
himself for his trial upon the ecountry.’’ Why were these words 
used and what do they mean? They have no intelligible meaning 
except that of a choice of the mode of trial. If a jury trial neces- 
sarily followed a plea of ‘‘not guilty,’’ there was no need of specify- 
ing the fact that the defendant put himself ‘‘upon the country’’ 
because he could not do anything else. It has often been pointed 
out that the real nature of a right appears historically in the forms 
of practice.* This formal practice of recording the choice of the 
mode of trial was a survival of the times when the right of choice, 
not only existed, but was recognized. In the American Edition of 
Chitty on Criminal Law, published in 1819, the English Com- 
mon Law practice is deseribed in Vol. I, 282, as follows: 


‘* After this arraignment, ete., is concluded, the clerk of 
the arraigns proceeds to the third part of this branch of the 
proceedings, by adding, ‘how say you A. B., are you guilty 
or not guilty?’ Upon this, if the prisoner confesses the 
charge, the confession is recorded, and nothing is done till 
judgment. But if he denies it, he answers ‘not guilty,’ 
which was abbreviated upon the minutes ‘non cul.’ or nient 
cul. for non culpabilis or nient culpable; upon which the 
clerk of assize, or clerk of arraigns, on behalf of the crown, 
replies that the prisoner is guilty, and that he is ready to 
prove the accusation. This is done, in the same abbreviated 
method by two monosyllables cul. prit; cul. which means 
culpabilis or culpable, and signifies that the prisoner is 
guilty; and prit, which is put for presto swum or paratus 
verificare, and imports that he is ready to prove his asser- 
tions. This is, therefore, a viva voce replication on the part 
of the crown, and not, as some, from the corruption of lan- 
guage, having been led to suppose, an epithet of reproach 
applied to the defendant. 

After issue is thus joined, the clerk proceeds to ask the 
prisoner ‘how will you be tried?’ which anciently referred 
to the alternative of trial by battle or by jury. But, at the 
present day, as since the abolition of ordeal, there can be no 
mode of trial but by the country, the prisoner replies, ‘by 
God and my country’; to which the clerk, in the humane 
presumption of the party’s innocence, rejoins ‘God send you 
a good deliverance.’ This being done, he writes on the 
indictment ‘po. se,’ for ponit se, meaning that the defendant 
puts himself upon the country, and thus the form of the 
arraignment concludes.”’ 


*Cf. Thayer p. 9 note, 2 Pollock & Maitland p. 561. 
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It is a curious fact that in 1818, the year before this American 
edition was published, Chitty was outpleaded by Tindal before 
Lord Ellenborough, Bayley, Abbott and Holroyd J. J. in an appeal 
of murder in Ashford v. Thornton, 1 B. & A., and ‘‘trial by battel,’’ 
sometimes called a form of ‘‘ordeal,’’* was decided to be still open 
to the defendant in an ‘‘appeal’’(2.e., the old common law proceed- 
ing for private accusation in felonies). As a result of this case, 
‘*trial by battel’’ was abolished by 59 Geo. III ec. 46 in 1819 as 
‘‘a mode of trial unfit to be used.’’ In one form of criminal pro- 
ceeding, therefore, the choice of mode of trial survived, even in 
England, until 1819. In the argument of this case Tindall cited 
as evidence of the common law Coke’s 2nd Inst. 247 that ‘‘in case 
of life in an appeal of felony the defendant may choose either to 
put himself upon the country or to try it by body to body.”’ 

But our continued practice of criminal pleading in Massa- 
chusetts was a survival, not merely of the English common law, 
but of the special local common law of Massachusetts which differed 
from the English law from the beginning of the Colony throughout 
the colonial period. This brings us to an interesting and curious 
story. 

In the note already quoted in a footnote from the ‘‘ Harvard 
Law Review’’ it is stated that, ‘‘In the absence of statute 
the law of criminal procedure must be derived from the common 
law and since at common law trial by jury prevailed exclusively, 
trial by the court is unauthorized and invalid.’’ But the legislature 
could not by statute determine the question whether a constitutional 
right to a jury was optional or obligatory and, as a source of illu- 
mination of Article XII of the Bill of Rights, the common law on 
this subject as adapted and applied by the colomsts in Massa- 
chusetts seems to furnish the test. Chapter VI, of the Constitution 
provides for the continuance of ‘‘the laws . . . adopted, used 
and approved inthe . . . ecolony’’ and indicates that the prac- 
tice under the Charter of 1692, which established Massachusetts as 
a Royal Province, rather than a trading colony, was not intended 
to be the exclusive test of law under the Constitution of 1780. The 
English practice, which appears to have been the basis of the 
broader development in Maryland, is described by Judge Bond in 
the article referred to and is evidently the same as that from which 
our practice in regard to pleading ‘‘nolo contendere’’ developed. 

‘‘If the magistrate grants the request he makes an entry to 
this effect, ‘that the defendant will not contend with the Common- 

*FOOTNOTE.—See Thayer, 39. tti(i‘i:™S™S 
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wealth but submits to its grace.’ ’’ (e.f. Heard, Mass. Criminal Law, 
161; Com. v. Horton, 9 Pick. 206, Com. v. Tilton, 233). But the 
practice in Massachusetts seems older than that in Maryland. 


ENGLISH AND MASSACHUSETTS HISTORY. 
THE IMPORTANCE OF A HUMAN PERSPECTIVE. 


In order to get the full significance of the story about to be 
told, it is important to get our minds focussed in the right perspec- 
tive. In a romance called The Old Country, published in 1906 by 
Henry (now Sir Henry) Newbolt, the twentieth century hero 
listens to the following conversation : 


‘‘But surely in the Middle Ages they were medieval?’’ 

‘They were not medieval, they were alive.”’ 

‘But quaint?”’ 

““No alive; and a man’s life does not reside in his clothes 

when they have long been discarded they may come 

to be called quaint—by the inhabitants of the future.’ 

The hero says, ‘‘I have not yet got used to your way of 
speaking of these ancient inhabitants. To me their names 
suggest stiff stone figures on dilapidated tombs; to you they 


seem to be in no way different from the people in this year’s 
red book.’’ 


The hero then has a dream, in which he sees and talks with 
people of the 14th century and listens to a vivid description of 
the battle of Poitiers and of the character of the Black Prince by 
a young officer who took part in it—such as a young officer in the 
World War might give to-day of a battle on the western front and 
the character of his general. 

The rising school of historians are following out this same idea 
and seeing closer to human nature as it rises from old documents. 
So we find the following words in Professor Channing’s ‘‘Preface’’ 
to the first volume of his History of the United States. 


Writers on American history have usually regarded the 
colonists as living a life somewhat apart from the rest of 
mankind. . . . The outlook of the present work is dif- 
ferent. . . . In other words, I have tried to see in the 
annals of the past the story of living forces. 


This is obviously the only sound point of view from which to 
study history and its practical relation to constitutional law and 
it is especially true in studying the nature of the right to jury trial. 
Certain simple problems of the administration of justice always 
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exist in every age. They may appear in slightly different aspects, 
but they present the same human problem. 

One, perhaps, the greatest, of these problems has always been 
that of protecting the individual against the organized force of 
society by the opportunity for a reasonably fair and impartial 
trial, not merely in theory, but in fact, as a substitute for the 
settlement of disputes by force. Trial by jury grew up between 
the 1ith and 13th centuries in England as an alternative to trial 
by ‘‘compurgation,’’ ‘‘ordeal,’’ or ‘‘battle,’’ but the use of ‘‘ foree’’ 
as a recognized practice did not disappear suddenly. As already 
pointed out trial by ‘‘battle’’ in England was not finally abolished 
by statute until 1819 and the practice of duelling continued with 
actual, though not legal, recognition during the same period, so that 
in 1805 we find the dramatic picture of Aaron Burr as Vice- 
President of the United States presiding over the Senate at the 
impeachment trial of Judge Chase of the Supreme Court of the 
United States while Burr was under indictment for murder in two 
states for killing Alexander Hamilton in a duel (See Beveridge, 
John Marshall, Vol. 3, pp. 179-80). As late as the administration 
of Andrew Jackson, the practice of duelling between members of 
Congress and others was common in Washington (See Bowers 
Political Battles of the Jackson Era). Even to-day we are not as 
civilized as some people think and the use of force is not only 
resorted to, but openly advocated or excused, by large numbers of 
people in connection with industrial and other disputes. 

In developing the protection of the individual charged with an 
offence, the law has gone to great lengths in throwing about him 
the presumption of innocence, the privilege against being forced to 
testify or furnish evidence against himself, and the right to chal- 
lenge jurors, as well as other rights. And yet the problem of the 
law still remains the same and an illustration of it, as well as of 
the sound human method of our court in interpreting the law by 
the light of history, appears in Chief Justice Rugg’s opinion in 
Crocker v. the Justices of the Superior Court (208 Mass. 162), in 
1911. That case involved a question of the inherent jurisdiction 
of the Superior Court which had never been decided before in 
Massachusetts. It shows not only the practical interpretation of 
legal history, but for that reason is particularly pertinent to the 
weight of the argument about jurisdiction ‘‘by consent,’’ which, 
as we shall see later, is sometimes referred to in connection with 
the right to waive a jury. 
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Now let us apply the same practical imagination close to human 
nature in studying the development of the constitutional right to 
jury trial in Massachusetts. In Chief Justice von Moschzisker’s 
historical account of trial by jury in the Pennsylvania Law Review 
for March, 1922, p. 170, he says, ‘‘ The origin of trial by jury is not 
traceable to any particular institution, country, or nation, but is 
the net result of custom of the various peoples who contributed to 
English civilization.’’ And as Carter says (p. 7), ‘‘The custom of 
the King’s Court became what we know now as the common law.’’ 
The customs of the people of Massachusetts, therefore, in the 17th 
century seem to furnish a real test for the interpretation of Art. 
XIT. of the Bill of Rights, but first it is important to see where and 
how it differed from the English common law. 


THE ENGLISH Common Law. 

In James B. Thayer’s account of ‘‘Trial by Jury and Its De- 
velopment,’’ in his ‘‘Preliminary Treatise on Evidence at the Com- 
mon Law,’’ he says (at p. 69) : ‘‘Somehow or other, it eventually 
beeame the received opinion that one accused of crime could not be 
tried by the country unless he should plead and put himself on that 
mode of trial.’” Again (on p. 156) he says, ‘‘The jury in criminal 
cases came in gradually and by way of the consent of the accused 
willing or forced.’’ There is nothing strange or new, therefore, in 
the idea that the defendant should choose the method of trial which 
he prefers. On the contrary, the theory of a choice was part of 
the origin of the institution. 

In the note on p. 73 Mr. Thayer gives the following picture of 
an offer of battle in the 13th century from Maitland’s ‘‘Court 
Baron’’ (4 Seld. Soe. Pub. p. 62) : 


‘*William, thou art taken and attached in this court for 
a mare, which is here present, which thou art said to have 
taken larcenously in the field of C. How wilt thou acquit 
thyself of this larceny and all others? 

**Sir, if any man will sue against me for larceny or any 
other thing that is against the peace of the king and his 
crown, I am ready to defend myself and my body that I am 
good and lawful. 

‘*W (illiam), now answer me by what device thou camest 
by this mare; for at least thou canst not deny that she was 
found with thee, and that thou didst avow her for thine own. 

‘*Sir, I disavow this mare, and never saw her until now. 

‘Then, W(illiam), thou canst right boldly put thyself 
upon the good folk of this vill that never thou didst steal her. 








18 


‘‘Nay, sir, for these men have their hearts big against 
and hate me much because of this ill report which is sur- 
mised against me.”’ 


This is same sort of reason described by Judge Bond as the 
basis of choosing trial by the court today in Maryland. The most 
dramatic and illuminating brief account of the development of the 
English jury trial is given by A. T. Carter of the Inner Temple in 
his ‘‘ History of Legal Institutions,’’ 4th ed., p. 206-215, as follows: 


‘*Since the Norman Conquest there have been three 
modes of trial in criminal cases—by battle, ordeal, and jury; 
and three modes of accusation—appeal, or accusation by a 
private person; indictment, or accusation by a grand jury; 
or an information either by the Attorney-General or the 
Master of the Crown Office. The method of defence known 
as Compurgation did not in criminal cases long survive the 
Norman Conquest, though in civil actions, as Wager of Law, 
it maintained a shadowy existence till 1834, when its appear- 
ance in the case of King v. Williams, having informed the 
legislature of its existence, insured its abolition by 3 & 4 
Will. IV, ec. 42.”’ 


When some of these modes had practically disappeared the 
‘‘appeal’’ or ‘‘private accusation by the person primarily 
wronged,’’ was still, apparently until about the end of the 15th cen- 
tury, ‘‘the regular method under the Normans, of dealing with 
crime. Till justice and police are efficiently taken in hand by the 
state, private vengeance holds the field’’ and 


‘“‘The truth was that a very great difficulty had now 
been raised. Trial by ordeal and compurgation had gone, 
but the accusation by a grand jury remained, and there was 
no method left of ascertaining the truth of the accusation. 
Battle was a method of proof only allowed in the case of 
appeals. The king, at whose suit the criminal was prose- 
cuted, could not bring an appeal, for he did not see or hear 
the crime, and he could not fight. The only way was trial 
by the country, just as in an appeal by a woman or a 
maimed man, for these were not expected to fight. 

‘‘But what was to be done if the prisoner declined to 
put himself upon his country? It was considered an in- 
justice to try a man by a jury, if he did not consent, for the 
method was not a ‘legale iudicium parium,’ nor ‘secundum 
legem terrae.’ It may be that it was considered that mere 
human testimony was not enough when a man was being 
tried for his life. Indeed in the leges Henrici it is said that 
‘no one is to be convicted of capital crime by testimony’; 
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‘God may be for him, though his neighbours be against him.’ 
Yet an inquest was not obscurely indicated. In criminal as 
in civil cases ‘exceptions’ or incidental questions were tried 
by a jury either by consent or by purchase from the king. 
These ‘exceptions’ in time touched closely the question of 
guilt of an ‘alibi,’ another, the ‘exceptio de odio et atia,’ al- 
leged malice in the accuser and inferentially the innocence 
of the prisoner. Such an ‘exceptio’ was frequently decisive. 
It is not a long step when the accused man puts himself on 
a jury on the main question. Ponit se super patriam de 
bono et malo—for good or ill. Sir F. Palgrave gives in- 
stanees of persons accused by presentment, even before the 
ordeal went out of use, buying from the king the benefit of 
going before an inquest of legales milites, to have it pro- 
nounced ‘utrum culpabilis sit inde neene.’ 

“*To choose a jury is one thing, to be forced to take one 
is another. If the prisoner was obstinate, a strong judge 
might disregard his objection. Thus at Warwick in 1221, 
Martin Pateshull, finding two prisoners who refused to put 
themselves on their country, as the phrase went, chose 
twenty-four knights, who endorsed the accusation of the 
twelve men of the hundred, and on that hanged them both. 

‘‘But the prejudice triumphed, and it became settled 
that an indicted man could not be tried by a jury unless in 
answer to the question how he would be tried, he answered, 
‘By God and my country.’ Efforts were then made to ex- 
tort his consent. He was placed in rigorous confinement, 
put in irons, and fed on alternate days on bad bread and 
stagnant water till he either pleaded or died. In the case 
of Hugo, when he refused to plead, the judge said that he 
had much better do so. ' 

‘‘This developed into the extraordinary procedure 
known as the peine forte et dure, which was that he was to 
be stretched on his back naked, and to have iron laid upon 
him as much as he could bear and more; indeed, as late as 
1726 one Burnwater who was accused at Kingston Assizes 
of murder, refused to plead, and was pressed for an hour 
and three-quarters with nearly four hundredweight of iron, 
after which he pleaded not guilty, and was then tried, con- 
victed, and hanged. 

‘*In 1658 Major Strangeways was pressed to death in 
ten minutes, under a wooden frame, with weights on it 
placed anglewise over his chest ; several persons standing on 
the frame to hasten his death. A milder form of persua- 
sion, by tying the thumbs with whipcord, was practised in 
1734 at the Old Bailey. 

‘‘The practice was not formally abolished till 1772, by 
12 Geo. III, ec. 20, when standing mute was made equivalent 
to a conviction. By 7 & 8 Geo. IV, ec. 28, it was directed 
that a plea of not guilty should be entered in such a ease.’’ 
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In spite of its optional origin ‘‘by its intrinsic fairness as con- 
trasted with older models, and by the favor [evidently somewhat 
brutally conferred at times] of the crown and the judges, it grew 
fast to be regarded as the one regular common law mode of trial, 
always to be had where no other was fixed.’’ (Thayer p. 60 and 
Note 3). 


THE CoMMon LAW OF THE MASSACHUSETTS Bay COLoNy, 

When the Puritans emigrated to America, they represented 
not a savage society, but ‘‘the best knowledge and ability which 
men up to the time of their immigration had won. They began 
with the laws, customs, ete. . . . of the mother country at 
the time. . . . This they did not do, however, without some 
variations, for they had notions of their own about government. 
. . . (Sumner Challenge of Facts, 290 and see 2 Met. 
123-4). Accordingly their applied ‘‘notions’’ about the nature 
of the right to jury trial became the basis of the common law of 
Massachusetts on the subject and most illuminating as to the nature 
of the constitutional right. 

The trading charter of 1629, under which the Massachusetts 
Bay Colony was settled, as well as the Provinee Charter of 1692, 
contained the clause securing to them the rights of English subjects, 
but the first ‘‘constitution’’ of Massachusetts was ‘‘The Body (or 
‘Breviate’) of Liberties’’ of 1641. (For full text see Old South 
Leaflet No. 164). In the method of its preparation it resembled a 
modern constitution more than any other Massachusetts document 
prior to 1780. Liberty X XIX was as follows: 


‘**In all actions at law, it shall be the libertie of the 
plaintife and defendant, by mutual consent, to choose 
whether they will be tried by the Bensh or by a Jurie, un- 
lesse it be where the law upon just reason hath otherwise 
determined. The like libertie shall be granted to all per- 
sons in Criminall cases.”’ 


This Liberty X XIX contains the substance of Article XII of 
the Bill of Rights already quoted and it is significant that Chapter 
VI, Article VI, of the Constitution, refers to ‘‘rights and liberties.’’ 
The last sentence of Liberty X XIX certainly reads like the recog- 
nition of the right or ‘‘libertie’’ in the defendant as an individual 
and not a right in the government and that was its practical con- 
struction during the 17th century as we shall see. 








The history of the ‘‘Body of Liberties’’ is told by John 
Winthrop in his History of New England, quoted in the Introdue- 
tion to Vol. I of the ‘‘Reeord of the Court of Assistants’’ as fol- 
lows: 


‘“‘The people had long desired a body of laws, and 
thought their condition very unsafe, while so much power 
rested in the discretion of magistrates. Divers attempts had 
been made at former courts, and the matter referred to 
some of the magistrates and some of the elders; but still it 
came to no effect ; for, being committed to the care of many, 
whatsoever was done by some, was still disliked or neglected 
by others. At last it was referred to Mr. Cotton and Mr. 
Nathaniel Warde, ete., and each of them framed a model, 
which was presented to this general court, and by them 
committed to the governour and deputy and some others to 
consider of, and so prepare it for the court in the 3d month 
next. Two great reasons there were, which caused most of 
the magistrates and some of the elders not to be very for- 
ward in this matter. One was, want of sufficient experience 
of the nature and disposition of the people, considered with 
the condition of the country and other circumstances, which 
made them conceive that such laws would be fittest for us 
which should arise pro re nata upon occasions, ete., and so 
the laws of England and other states grew, and therefore 
the fundamental laws of England are called customs, con- 
suetudines. 

‘*2. For that it would professedly transgress the limits 
of our charter, which provide we shall make no laws repug- 
nant to the laws of England, and that we were assured we 
must do. But to raise up laws by practice and custom had 
been no transgression; as in our chureh discipline, and in 
matters of marriage, to make a law that marriages should 
not be solemnized by ministers, is repugnant to the laws of 
England; but to bring it to a custom by practice for the 
magistrates to perform it, is no law made repugnant, ete. 
At length (to satisfy the people) it proceeded, and the two 
models were digested with divers alterations and additions, 
and abbreviated and sent to every town, to be considered 
first by the magistrates and elders, and then to be pub- 
lished by the constables to all the people, that if any man 
should think fit, that anything therein ought to be altered, 
he might acquaint some of the deputies therewith against 
the next court.’’ 


The statement by Winthrop shows that the colonists were very 
astute in their interpretation of the charter and, while they claimed 
the ‘‘common law as their birthright’? (See Com. v. Knowlton, 
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Mass. 530 at 534-5), they did not consider it binding in detail, 
except so far as applicable, and they deliberately aimed at the 
development of a common law of their own based on custom and 
practice. The peculiar wording of the ‘‘Body of Liberties’’ em- 
phasizes this.* 

The original text of the ‘‘Body of Liberties’’ of 1641 was never 
printed until 1843, when Francis C. Gray produced a copy which 
he found in the Boston Athenaeum and it was printed in the Mas- 
sachusetts Historical Society Collections, Third Series, Vol. 8, to- 
gether with a detailed account of its history by Mr. Gray. It was 
again reprinted with more extended notes by the City of Boston 
under supervision of the Record Commissioner, William H. Whit- 
more, Secretary, in 1889, under the title, ‘‘Colonial Laws, 1660- 
1672.’’ It there appears by references to the Colonial Records that 
the movement for this body of laws, referred to by Winthrop, be- 
gan at least as early as 1636, after the General Court had divided 
into two Houses, as a result of the dispute over Goody Sherman’s 





The document begins: 
*“THE LIBERTIES OF THE MASSACHUSETTS COLLONIE IN 
NEW ENGLAND, 1641 


“The free fuition of such liberties Immunities and priviledges as humanitie, 
Civilitie, and Christianitie call as due to every man in his place and proportion 
without impeachment and Infringement hath ever bene and ever will be the tran- 
quillitie and Stabilitie of Churches and Commonwealths. And the deniall or de- 
privall thereof, the disturbance if not the ruine of both. 

“We hould it therefore our dutie and safetie whilst we are about the further 
establishing of this Government to collect and expresse all such freedomes as for 
present we foresee may concerne us, and posteritie after us, And to ratify them 
with our sollemne consent. 

“Wee doe therefore this day religiously and unanimously decree and confirme 
these following Rites, liberties and priveledges concerneing our Churches, and 
Civil State to be respectively impartiallie and inviolably enjoyed throughout our 
Jurisdiction for ever. 


After reciting the “ liberties ’’ the document closes: 


“96. Howsoever these above specified rites, freedomes Immunities, Authori- 
ties and priveledges, both Civill and Ecclesiastical are expressed onely under the 
name and title of Liberties, and not in the exact forme of Laws or Statutes, yet 
we do with one consent fullie Authorise, and earnestly intreate all that are and 
shall be in Authoritie to consider them as laws, and not to faile to inflict condigne 
and proportionable punishments upon every man impartiallie, that shall infringe 
or violate any of them. 

“97. Wee likewise give full power and libertie to any person that shall at 
any time be_denyed or deprived of any of them, to commence and prosecute 
their suite, Complaint or action against any man that shall so doe in any Court 
that hath proper Cognizance or judicature thereof. 

“98. Lastly because our dutie and desire is to do nothing suddainlie which 
fundamentally concerne us, we decree that these rites and liberties, shall be 
Audably read and deliberately weighed at every General Court that shall be held, 
within three yeares next insueing, And such of them as shall not be altered or 
repealed they shall stand so ratified, That no man shall infringe them without due 
punishment. 

“And if any Generall Court within these next three yeares shall faile or forget 
to reade and consider them as abovesaid. The Governor and Deputy Governor 
for the time being, and every Assistant present at such Courts, shall forfeite 
20sh. a man, and everie Deputie 10sh. a man for each neglect, which shall be 
paid out of their proper estate, and not by the Country or the Townes which 
choose them, and whensoever there shall arise any question in any Court amonge 
the Assistants and Associates thereof about the explanation of these Rites and 
liberties, The Generall Court onely shall have power to interprett them.” 
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stray sow but, for reasons, explained by Winthrop, in the passage 
already quoted, the work dragged on for several years. 

The first draft was made by Rev. John Cotton, whose pro- 
duction was described in the record when it was presented as ‘‘a 
copy of Moses, his judicials compiled in an exact method.’’ Na- 
thaniel Ward, a clergyman who had previously studied law in Eng- 
land and apparently been admitted as a barrister (See Old South 
Leaflet No. 164, p. 20, note), was not set to work until 1638, but his 
draft was the basis of the final document. As Cotton was the rep- 
resentative of Moses, so Ward was the representative of Lord Coke, 
but in the matter of jury trial they both seem to have represented 
the people of Massachusetts. As the purpose was to collect and 
express existing rules and practices for the use of magistrates, as 
well as the information of the people, it is peculiarly significant 
that the same description of the right to jury trial appears in both 
drafts, although they differed in many other respects. Curiously 
enough, a copy of Cotton’s draft, though never adopted, found its 
way to England and was there printed as if adopted. 

In John Cotton’s abstract, chapter IX, II reads: 


‘*Triall by jurors shall not be denyed, where either 
the delinquent requireth it in causes criminall, or the plain- 
tiff or defendant in civill causes partly to preserve the lib- 
erty of the people, and partly to prevent suspicion of par- 
tiality of any magistrates in the Courte.’’ (See Hutchinson 
‘*Papers,’’ 176.) 


Both the clergyman and the trained lawyer, therefore, agreed in 
their description of the right to a jury as optional, and it is a no- 
ticeable fact that there are no marginal references to the Old Testa- 
ment for this section in Cotton’s draft, although against other sec- 
tions in the same chapter there are references to ‘‘ Deuteronomy.’’ 
Accordingly this section is a recognition of a local common law 
practice. 

In 1641 Ward’s document was adopted, as stated, to take ef- 
fect tentatively and if not changed in three years ‘‘to stand so rati- 
fied.’’ (See Winthrop Vol. IT, p. 55.) ‘‘So ratified’’ meant as a 
collection, for the substance of many of the laws thus collected and 
abbreviated obviously were being applied in practice during all 
this discussion. The difficulty was that there were not sufficient 
available copies of the collected rules for reference. That the col- 
onists probably knew the difference between the English practice 
as to jury trial and the practice as described in Liberty XXIX is 
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shown by another interesting document, which appears in the vol- 
ume of Hutchinson’s papers above referred to. In 1646, Dr. Child, 
Samuel Maverick, and others of a somewhat irreconcilable disposi- 
tion, complained that they were not governed in accordance with 
the charter, and the General Court adopted a spirited defense pre- 
pared by Winthrop, Dudley, Bellingham, and Duncan. Winthrop 
and Bellingham, at least, had studied law in England and there 
were doubtless others like Nathaniel Ward who were consulted, as 
Ward did not return to England until 1647 and, in his ‘‘Simple 
Cobbler of Agawam,’’ published in 1646, he says, ‘‘I have read al- 
most all the Common Law of England.’’ (See Old South Leaflet 
No. 164, p. 20, note). 


The answer referred to contains the following passages: 


‘‘Declaration of the General Court Holden at Boston 
4 (9) 1646 concerning a remonstrance and petition exhibited 
at last session by Doctor Child and others. 

‘*We will therefore, for the petitioners more cleare con- 
viction, and further satisfaction of all the world examine 
their particular grievances, and other passages, ete. F 
and give such account of our government and administra- 
tions . . . as none shall be able (we hope) to contradict 
the truth thereof. 

‘‘For our government itselfe, it is framed according to 
our charter and the fundamental common lawes of England 
and earried on according to the same (takeing the words of 
eternal truth and righteousness along with them, as that rule 
by which all kingdomes and jurisdictions must render 
account of every act and administration, in the last day) 
with as bare allowance for the disproportion between such 
ancient populous, wealthy kingdome and so poore an infant 
thinne colonie, as common reason can afford and because this 
will better appear by comparing particulars, we shall sett 
down the fundamental and common lawes and customes of 
England beginning with Magna Charta and so goe on to such 
others as we had occasion to make use of, or may at present 
suite with our small beginnings. In the other columne we 
will sett downe the summe of such lawes and customes as are 
in force and use in this jurisdiction showing with all (where 
occasion serves) how they are warranted by our charter.’’ 


On page 203 (see also Colonial Laws 1660-1672, pp. 16-17) 
under the heading ‘‘Fundamentals of Massachusetts’’ ‘‘compared 
with Magna Charta’’ we find the statement ‘‘In criminal causes it 
shall be at the liberty of the accused partie to be tried by the bench 
or by a jury.’’ 
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On page 205 we find stated: 


‘‘THE COMMON LAWES OF ENGLAND.’’ 


7. In courts of judicature, all causes both civill and 
criminall are determinable either by the judges or jury, or 
by the judges alone in some cases, as upon demurrer in law, 
confession, overt act, or not tendring traverse, ete., or in 
other cases, as apointed by speciall statute. 


“e 


and again, as compared with the above, the 


‘FUNDAMENTALS OF MASSACHUSETTS. ”’ 


ES Be f 


7. In our court of judicature all causes civill and 
eriminall are determinable, either by the judges and jury, 
or by the judges alone, ete., as in England. This is both 
by custome and by divers lawes established according to 
our charta, as Liberty X XIX, ete. 


‘For ourselves, we must professe our insufficiencie for 
so great matters . . . and that in the lawes of England 
we have but the knowledge of novices, which is mixed with 
ignorance. . 

“If we had able lawyers amongst us, we might have 
been more exact 

By the General Court, 
INCREASE NOWELL, SEC.”’ 

The profession of ignorance was, perhaps, to some extent a 
diplomatic profession for, as Mr. Francis C. Gray says in the story 
referred to on p. 199, 


‘“‘The Body of Liberties . . . exhibits throughout 
the hand of the practised lawyer, familiar with the principles 
and securities of English Liberty ; and although it retains 
some strong traces of the times, is in the main far in advance 
of them, and in several respects in advance of the Common 
Law of England at this day. It shows that our Ancestors, 
instead of deducing all their laws from the Book of Moses, 
established at the outset a code of fundamental principles, 
which, taken as a whole, for wisdom, equity, adaptation to 
the wants of their community, and a liberality of sentiment 
superior to the age in which it was written, may fearlessly 
challenge a comparison with any similar production, from 
Magna Charta itself to the latest Bill of Rights that has 
been put forth in Europe or Ameriea.’’ * 


* Cf. Reinsch v. Colonial Common Law, “Select Essays in Anglo-American Legal 
History, Vol. I, 376-7.” 
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THE PRACTICE IN THE COLONIAL CoURTs. 


So much for the written law of the colonial period recognizing 
‘“eustoms’’ of Massachusetts. Now we will turn to the actual prac- 
tice in the courts. Washburn, in his Judicial History, (published, 
by the way, in 1840, before the Body of Liberties was produced 
by Mr. Gray) refers (p. 147) to Winthrop’s statement that ‘‘It 
was often left to the prisoner to be tried by the Bench or a Jury.’’ 
And, in Hilkey’s interesting account of Legal Development in 
Colonial Mass. (Columbia Historical studies, Vol. XX XVII, No. 2, 
whole No. 98) at pp. 89-90, we find the following statement : 


‘* According to Liberty 29, the accused, when brought to 
trial, could request a jury unless the law had provided other- 
wise. . .. 

‘‘Aceording to a statute of May 14, 1634, no person 
could be tried for a crime involving the penalty of death or 
banishment, except by a jury summoned for that purpose 
or by the General Court. This provision is contained in the 
laws of 1660 and 1672, as follows: ‘No tryal shall pass upon 
any man for life or banishments in any inferior court, but 
by a special jury summoned for that purpose.’ The right 
of the accused to demand a jury in such instances is prob- 
ably all that is intended here, since persons were permitted 
after this time to refer the question of their guilt to the 
bench. The usual procedure was to bring the prisoner to 
the bar where he was to plead guilty or not guilty to the 
indictment. If guilty, the matter rested in the hands of 
the bench; but if not guilty, the accused was permitted 
either to ‘put himself for tryall on God & the Country’ or 
to refer ‘himself for his tryall to the Bench.’ ”’ 


The statutes, not only of 1634, but of 1660 and 1672, therefore 
were interpreted in accordance with Liberty XXIX of 1641 for 
Libertie X XIX appears in substantially the same language in both 
the revision of 1660 and of 1772 (see Colonial Laws). 

Turning now to the Records of the Court of Assistants, re- 
ferred to by Hilkey, Volume I covers the period between 1673 and 
1692. The records of the earlier period have not been printed, but 
as Hon. Nathan Matthews said at a recent meeting of the Massachu- 
setts Historical Society they should be printed. They would give us 
a ‘‘moving picture’’ of Massachusetts history which would be very 
valuable in many ways. However, the records between 1673 and 
1692 are sufficiently illuminating for our present purposes for they 
show exactly what happened under the well-settled practice de- 
scribed by John Winthrop and Mr. Hilkey. 
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In turning over the pages of civil and criminal cases, the 
criminal cases appear to have been mainly charges of bestiality, 
treason, adultery, fornication, infanticide, murder of Indians or 
white persons, ete., and in almost every case in which there was a 
jury trial the record states specifically that ‘‘the prisoner at the 
barr pleaded not guilty and put himself on his tryall by God and 
the Country.’’ 

The first two cases reported in this volume of trials by the 
bench appear in 1677 on pages 102-103 as follows: 


WALTER GENDALL HIS INDICTMT, 


‘Walter Gendall of or neere blacke point being pre- 
sented & Indicted by the Grand Jury & left to tryall—was 
brought to the Barr & was Indicted by the name of walter 
Gendall for not hauing the feare of God before his eyes & 
being Instigated by the Divill in the time of the warr with 
the Indians in a perfidious & treacherous way against the 
Inhabitants of this Collonyes peace and safety sought to 
betray them into the ennemyes hands by his Indeavor & 
Counsell Contrary to the peace of our Soueraigne Lord the 
King his Croune & dignity & the law of this Commonwealth 
to weh Indictmen(t) he pleaded not Guilty Refferd himself 
for his tryall to the Bench. 


HIS CENSURE. 


The magistrates hauing duely weighed the Indictment 
& euidences in the Case produced against him found him 
Guilty of the Indictment & doe therefore sentence yow to 
Runn the Gantelop thro the millitary Companyes in Boston 
on the 10th Instant with a Roape about his necke that he 
forfeit all his lands to the Country and be banished out of 
this jurisdiction to be gonn by ye 6th of October next on 
poenalty of perpetuall Imprisonment if he Returne Againe 
& dischardging the Costs & charges of the prosecution : 


JNO WATTS INDICTMENT. 


Jno Watts being presented & Indicted by the Grand 
Jury was brought to the Barr & was Indicted by the name 
of John watts marriner for not hauing the feare of God 
before your eyes being Instigated by the Divill in the time 
of the warr wth the Indians did in a perfydious & treacher- 
ous way against the Inhabitants of this Colony peaee & 
safety to betray them into the ennemyes hands & hath in or 
about June last traded powder & shott whereby the ennemy 
hath binn supplyed Contrary to the peace of our Soueraigne 
Lord the King his Croune & dignity & ye Act of the Council 
of this Commonwealth. 








WATTS CENSURE. 

To weh Indictment he pleaded not Guilty put himselfe 
on his Tryall by God & the bench The Court on considera- 
tion of all the euidences in the case produced doe sentence 
yow to Runn the Gantelop thro the Company that trayne 
in Boston on second day next being the 10th Instant & Give 
in his bond of one hundred pounds for his Good behauiour & 
pay the Costs & charge of the prosecution standing comitted 
till the sentence be performed—”’ 


The offences charged in these eases, (the first one, at least, being 


the capital crime of treason) were obviously cases in which the 


defendants might fear the passions or prejudices of a jury for 


treachery in an Indian War was a serious thing in those days and 
likely to arouse the passions of the people. 


As in this ease the defendant 


Turning over to pages 114-115 we find three more cases: 
SAMUEL HUNTING GUILTY OF MANSLAUGHTER. 


‘‘Samuel Hunting of charls Toune was presented by ye 
Grand Jury and Indicted by the name of Samuel Hunting 
who at or upon the fowerth day of December last in the 
woods shooting of his gun in the night did kill the person 
of John Dexter Contrary to the peace of our Soueraigne 
Lord the king his Croune & Dignitje the lawes of God & of 
this Jurisdiction being brought to the barr and ye Question 
proposed whither Guilty or not Guilty he declared he owned 
the Indictment & Refferrd himself to the Bench as to his 
triall— 


HE IS FINED 20 LI TO THE WIDOW OF SAJD JNO, DEXTER. 

After the Bench had Considered the euidences & pleas 
declared they found it to be manslaughter And Judged it 
meet to fine his the sume of twenty pounds to the widdow 
of the sajd John Dexter towards hir losse & damage and 
& 5luTO YE COUNTRY WCH IS RESPITTED and as 
a fine to the Country five pounds weh is Respitted till the 
Court take further order.”’ 


‘ 


‘owned the indictment’’ it 


appears to have been practically a plea of ‘‘nolo contendere.’’ 





DARBY BRYAN’S SENTENC. 


‘Darby Bryan Resident in Boston being presented by 
the Grand Jury & was Indicted by the name of Darby Bryan 
for his not hauing the feare of God before his eyes & being 
Instigated by the diuil did in or vpon the one & thirtieth 
day of January last in the night being found in Bed with 
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Abigaile Johnson Comitt the Act of Adultery Contrary to 
the peace of our Soueraigne Lord the King his Croune & 
Dignity the lawes of God and of this Jurisdiction being at 
the Barr & pleading not Guilty on the question whom he 
would be trjed by sajd by the Bench. The Bench hauing 
heard the euidence & the pleas in the Case did Adjudge & 
sentence him to be by the marshall Genll or his order from 
the prison to the Gallowes presently after the lecture in 
Boston & there Cause him to stand wth a Roape about his 
necke & fastned thereto one hower & then taken doune & 
tyed to a Carts Tayle and at Left ffrarys doore stripped 
from the Girdle vpwards on his naked body to be whipped 
thence to the prison with thirty nine stripes well layd on 
& there left till he dischardge the chardge of prosecution 
to marshall web 6 6 & ffees of Court— 


ABIGAIL JOHNSONS INDICTMT. 


Abigaile Johnson now resident in Boston being pre- 
sented by the Grand Jury & was Indicted by the name of 
Abigaile Johnson for that she not having the feare of God 
before hir eyes & being Instigated by the Divill did in or 
vpon the one & thirtieth day of January last in the night 
being found in bed with Darby Bryan comitt the act of 
Adultery with him Contrary to the peace of our Soueraigne 
Lord the King his Crowne & dignity the lawes of God & 
of this Jurisdiction to weh Indictment she pleaded not 
Guilty & put hirself on triall on the bench who hauing heard 
the euidences & pleas in ye Case did Adjudge & senten(ce 
hir the sajd Abigaile Johnson to be earrjed by the marshall 
Generall or his order to ye Gallowes or in like manner as 
aboue in Darby Bryan sentence to suffer in all respects— 
no charges but six shillings & 6 d for ye marshall Gen 
as to ye ex(ec) ution of ye sentence & fees of Court—’’ 


On pages 319-320 appears the case of William Coward indicted 
for piracy who refused to plead and was tried by a jury, convicted 
and hanged. In all the other cases reported there was a jury trial 
but the fact that the defendant had his choice is shown by the 
record of the fact in almost every case that ‘‘he put himself on his 
triall by God and the Country.’’ Unfortunately, the court records 
of the Province since 1692 have not been printed. We have clear 
evidence, however, from the story thus far, of an express recogni- 
tion in the written ‘‘fundamentals’’ of the colony and a continuous 
practice from the first decade of the colony to 1692 of the exercise 
of the right to a jury trial as an optional right. It is clear, to the 
point of demonstration, that this practice was adopted with general 
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knowledge and consent, not merely of the General Court, but after 
submission of the laws to the towns for criticism, as the basis of 
a Massachusetts customary right in accordance with the expressed 
purpose described by Winthrop of developing a local common law 
and it seems also clear that this particular practice was known by 
them to differ from the common law of England. At all events it 
was a deliberate practice and it seems to be one of the particulars 
in which Massachusetts improved on the common law of England 
for, as already pointed out, trial by battle which was never adopted 
here, was not formally abolished in England until the 19th century 
so that, in theory, at least, the English right in the 17th century 
was optional, but the option expressed in the English practice of 
‘putting himself upon the country’’ was an option between a jury 
and battle while in Massachusetts the option was the more civilized 
one between a jury and the bench. 

The Province Charter took effect after the bitter experience of 
the colonists under Andros (who has been painted probably some- 
what blacker than he really was) during the period since 1684 when 
the Colony Charter was finally revoked. The people were in an ex- 
citable frame of mind, prejudiced against the representatives of the 
crown and it was the time of the witcheraft craze. From 1692 to 
1699 there was constant friction between the General Court and the 
Privy Council in England. The Charter authorized the General 
Court ‘‘to erect and constitute judicatories and courts of record 

for the hearing and trying, ete., of all manner of crimes 

actions,’’ ete., and other laws, but the laws were to be 
transmitted to England and if disallowed by the Privy Council 
there within three years were to ‘‘become utterly void and of none 
effect.’’ 

The practice of signifying in the record the choice of the mode 
of trial by ‘‘putting himself upon the country’’ would unquestion- 
ably be found on examination of the court records to have con- 
tinued as before for it appears in Morgan’s Case (Records of 1700, 
fol. 22) but the description of the right to a jury as an optional 
one does not appear in the various statutes of the Province. 1 
think the reason for this will presently appear in what follows. 
One of the first things done by the General Court in 1692 was to 
adopt a ‘‘Bill of Rights’’ and then establish courts and methods of 
procedure. 

The Bill of Rights was as follows: 











31 


AN Act SETTING FortTH GENERAL PRIVILEGES. 


‘‘Be it declared and enacted by the governor, council 
and representatives, of their majesties’ province of the 
Massachusetts bay in New England, in general court assem- 
bled, and by the authority of the same; That all and every 
the rights and liberties of the people, in this present act 
mentioned, shall be firmly and strictly holden and observed. 
That is to say: 

‘‘That no freeman shall be taken and imprisoned, or be 
disseized of his freehold, or liberties, or his free customs, 
or be outlawed, or exiled, or in any manner destroyed, nor 
shall be passed upon, adjudged, or condemned, but by 
the lawful judgment of his peers or the law of this prov- 
GM . s - 

‘‘No man of what state or condition soever shall be put 
out of his lands or tenements, nor be taken, nor imprisoned, 
nor disherited, nor banished, nor any ways destroyed, with- 
out being brought to answer by due process of law. 

‘All trials shall be by the verdict of twelve men, peers 
or equals, and of the neighbourhood, and in the county or 
shire where the fact shall arise or grow; whether the same 
be by indictment, information, or otherwise against the 
person offending, except in cases where the law of the 
province shall otherwise provide. 

‘*TIn all capital cases there shall be a grand inquest, who 
shall first present the offence, and then twelve men of the 
neighbourhood to try the offender, who, after his plea to 
the indictment, shall be allowed his reasonable challenges.’’ 


This act was disallowed by the Privy Council (see Province 
Laws, Vol. I, p. 40, margin, and p. 107, note). The General Court 
also provided for a whole judicial system in 1692 by an act which 
contained the following section: 


‘‘And it is further enacted by the authority aforesaid, 
that all matters and issues in fact arising, or happening 
within the said province, shall be tried by twelve good and 
lawful men of the neighbourhood . . . (See Ancient 
Charters, Etc., p. 221 §8.) 


This act was disallowed by the Privy Council Aug. 22, 1695. 
See margin Province Laws, I p. 72. 

The General Court again passed an act in 1697 establishing 
Courts (1697 Session Ch. 9, Prov. Laws, Vol 1, pp. 283-7), in 
which Section 10 provided: 

‘‘and be it further enacted . . . That all matters and 
issues in fact arising or happening in any county or place 
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within this province shall be tryed by twelve good and law- 
ful men of the neighbourhood, to be chosen in manner 
following ... 


This act was also disallowed by the Privy Council, Nov. 24, 
1698 (See Province Laws, Vol. 1, p. 283 marginal note) and the 
following illuminating note at the end of the act as printed in 
I Province Laws (p. 287) explains why: 


EXTRACT FROM THE BOARD OF TRADE TO BELLAMONT, 
Fes. 3. 1698-9. 

“‘The act entitled An Act for Establishing of Courts, 
providing amongst other things, that all matters and issues 
in fact shall be tryed by a jury of twelve men, has in that 
particular, been looked upon to be directly contrary to the 
intention of the Act of Parliament passed here in the 7th, 
8th years of his Majesty’s Reign entitled An Act for Pre- 
venting Frauds and Regulating Abuses in the Plantation 
Trade, by which it is provided that all causes relating to the 
breach of the Acts of Trade may, at the pleasure of the 
Officer or Informer, be tryed in the Court of Admiralty, to 
be held in any of his Majesty’s Plantations, respectively, 
where such offence shall be committed; because the method 
of tryal in such Courts of Admiralty is not by juries of 
twelve men, as by the forementioned Act for establishing 
ot Courts is directed; upon which occasion we further add 
that it is necessary Your Lordship take special care that the 
intent of the forementioned Act of Parliament relating to 
Courts of Admiralty in the Plantations be duly complied 
with in that Province of Massachusetts Bay.’’ 


Here we seem to have the secret of the story. It was part of 
the long fight over the enforcement of the Acts of Trade against 
the colonists which continued until the Revolution. While they 
had their own judges under the colony they provided expressly for 
an optional right to jury trial and exercised it as such; but when 
they had judges under the Province Charter whom they thought 
would be under the influence of the crown they tried to emphasize 
their desire to have all questions of fact tried by juries, especially 
because, as pointed out, the Acts of Trade were to be enforced by 
Courts of Admiralty without even a right to claim juries. We will 
see soon how this question revolving about the lack of juries in 
these Admiralty Courts came to the front again later and finally 
found its way into the Declaration of Independence. 

In May, 1699, Lord Bellamont, the new governor, arrived and 
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his first speech to the General Court officially announced the dis- 
allowance of the act about the courts and recommended the revival 
of the courts by such a bill as the King would approve. ‘‘ Instead 
of a general act creating these courts as had formerly been done, 
separate acts in relation to the Superior and Inferior Courts and 
Courts of General Sessions were passed.’’ (Washburn, Judicial 
History, 154-5). These acts will be found in Province Laws, Vol. I 
and also in the Volume of Ancient Charters and Laws (pp. 326- 
332). The act relative to the Court of General Sessions provided 
for appeals from justices of the peace to the sessions and from the 
sessions to ‘‘the next Court of Assize and General Gaol Delivery.”’ 
In each case defendant was to give security for appearance, per- 
formance of sentence, good behavior, ete., and file reasons of appeal, 
copy of sentence, and pay an entry fee as for civil action ‘‘and the 
like fee to the jurors that shall try the same.’’ Thus successive 
jury trials on appeal in two different courts were made possible 
in criminal eases (not within the admiralty jurisdiction), but no 
more direct reference to the right or ‘‘liberty’’ of jury trial 
appears. 

With the state of mind then existing among the colonists, 
presumably nobody bothered about this question of any one’s 
wanting to waive a jury. The General Court was then concerned 
with the question of a man’s right to a jury when he asked for it, 
which they thought in danger. The ‘‘Body of Liberties’’ never 
having been printed and the nineteen original official manuscript 
copies having doubtless been lost or forgotten, the ‘‘bar’’ (which 
did not begin to develop until the beginning of the 18th century) 
and the 18th century people, probably grew up without any gen- 
eral knowledge of the expressly optional character of the right 
to a jury established as a ‘‘fundamental’’ by the common law of 
Massachusetts in the colonial period. Aside from the legislative 
assertions of the desire of the colonists to control the decision of 
facts as against the representatives of the crown which appear in 
the acts disallowed by the Privy Council, there is nothing indicating 
any intention either to repeal or to abandon the optional feature 
of the jury right so clearly established. These legislative moves 
in the controversy with the Privy Council and the Lords of Trade, 
furthermore, contain nothing really inconsistent with the optional 
feature, for the title of the first act of 1692 above quoted was ‘‘ An 
Act Setting forth General Privileges’’ and as these acts were not 
allowed by the Privy Council they had no direct legal effect on 
the question of law. 
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We may now jump seventy-five years to the period immediately 
preceding the Revolution and the Constitution of Massachusetts, 
and see how the admiralty courts again came to the front. In the 
diary of John Adams for Saturday night, December 23, 1769 
(Adams Works, Vol. I1, pp. 224-5) is the following entry: 


‘At my office reading Sydney. I have been musing, 
this evening, upon a report of the ease of the four sailors 
who were tried last June, before the special Court of Admir- 
alty, for killing Lieutenant Panton. <A publication only of 
the record (I mean the articles, plea to the jurisdiction, 
testimony of witnesses, ete.) would be of great utility. The 
arguments that were used are searcely worth publishing; 
those which might be used, would be well worth perusal of 


the public . . . I have half a mind to undertake it. 

‘The great questions concerning the right of juries in 
the Colonies . . . and concerning the right of impres- 
sing seamen . . . are very important. iis 


In a footnote his grandson gives his later detailed account of 
the case. The four sailors killed Panton when he tried to ‘‘im- 
press’? them. ‘‘The trial was before a special court of vice- 
admiralty instituted under a special act of Parliament for the trial 
of piracy and murder on the high seas. The court consisted of 
Governors Bernard and Wentworth, Lieutenant Governor and 
Chief Justice Hutchinson, Judge of Admiralty Auchmuty, Com- 
modore Hood and certain counsellors from Massachusetts Bay, New 
Hampshire, and Rhode Island, to the number of fifteen.’’ Adams 
with Otis defended, denied jurisdiction, and petitioned for a jury. 
The jury was refused but the prisoners acquitted on the ground 
of self defense. The detailed and vividly told story is entertaining 
and illuminating. Adams’ notes for the argument are printed in 
the appendix to Volume IV of his Works. (See Works, Vol. 9, 
pp. 627-8.) In Fisher’s Struggle for American Independence, Vol. 
I, p. 51 he says: ‘‘ Smuggling was on so large a seale and so popular 
that it had become respectable’’ both in England and America and 
on pp. 64-65: 

‘*As a further check to smuggling, and in the hope of 
gaining more control of the colonies, the admiralty courts, 
which tried cases without juries, were made more numerous, 
and all the revenue cases brought within their jurisdiction. 
Such courts had been established in the colonies ever since 
1696; but they were few, widely separated, and their juris- 
diction it seems was limited. In 1765 the Stamp Act pro- 
vided that not only the suits for penalties under that act, 
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but all suits under the revenue laws, could be brought in 
admiralty. This act was repealed in 1766 and in 1768 
another act was passed providing that revenue cases might 
be tried in any court of vice admiralty appointed or to be 
appointed. The intention of this act was to make the admir- 
alty courts more numerous and convenient; and such courts 
were established at Halifax, Boston, Philadelphia, and 
Charleston. 

‘‘This extension of admiralty seemed necessary to the 
British Government because it was difficult, if not impossible, 
to find a jury in America that would convict a smuggler or 
any one violating the Stamp Act of Parliament. The en- 
forcement of such acts of Parliament in admiralty courts 
without juries seemed entirely justifiable to the Ministry 
because penalties under the revenue laws had long been 
recoverable in admiralty, and in England stamp duties were 
recoverable before two justices of the peace without a jury. 

‘‘But to many of the colonists it seemed as if these 
courts without juries would soon extend their power from 
their proper sphere of the seaports into the ‘body of the 
country,’ as it was ealled. They raised the alarm that 
Britain was depriving her colonies of the right of trial by 
jury; that she intended to cut off trial by jury more and 
more; and in the Declaration of Independence this is enu- 
merated as one of the reasons for breaking up the empire.’’ 


These passages show that Adams’ mind was full of the right 
to jury trial partly as a controversial political weapon in the 
struggle with the Crown (cf. Works, Vol. 7, p. 183). This appears 
again in the fifth letter of ‘‘ Novanglus,’’ (Works, Vol. 4, pp. 73-4) 
the name used by Adams in 1774 in his newspaper controversy 
with ‘‘Massachusettensis’’ (Daniel Leonard), which was inter- 
rupted by the Battle of Lexington (See Works, Vol. IV, 177 note). 
3ut in the eighth letter of ‘‘ Novanglus,’’ (p. 122) we find another 
sentence bearing indirectly on the common law of Massachusetts. 
He says, ‘‘Our ancestors were entitled to the common law of 
England when they emigrated, that is, to just so much of it as 
they pleased to adopt.’’ 

We now come to the Constitutional Convention of 1779 when 
Adams was chosen by the sub committee of the Committee of Thirty 
to prepare a draft. His draft as approved and reported by the full 
Committee appears in the appendix to the Journal of the Conven- 
tion, pp. 191 et seq. and in Adams’ Works, Vol. IV, p. 219 et seq. 
In this draft of the Bill of Rights, Articles XII and XIV were as 
follows: 
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**XIT. No subject shall be held to answer for any crime 
or offence, until the same is fully and plainly, substantially 
and formally, described to him. He cannot be compelled 
to accuse himself, or to furnish evidence against himself; 
and every subject shall have a right to be fully heard in his 
defence, by himself or his council, at his election; to meet 
the witnesses against him face to face; to produce all proofs 
that may be favourable to him; to require a speedy and 
public trial by an impartial jury of the country, without 
whose unanimous consent, or his own voluntary confession, 
he cannot finally be declared guilty, or sentenced to loss of 
life, liberty or property. 

‘“*XIV. No subject of the Commonwealth shall be 
arrested, imprisoned, despoiled, or deprived of his property, 
immunities, or privileges, put out of the protection of the 
law, exiled, or deprived of his life, liberty or estate, but by 
the judgment of his peers or the law of the land.”’ 


These two articles were changed and consolidated by the con- 
vention into the present Article XII already quoted and the last 
clause in Article XII of the draft was changed to the last sentence 
of the present Article XII, which reads: 


‘** And the legislature shall not make any law, that shall 
subject any person to a capital or infamous punishment, 
excepting for the government of the army and navy, without 
trial by jury.’’ 


Now, from a comparison of the passage quoted in Adams’ diary, 
the account of his defence of the four sailors in the Admiralty 
Court and Fisher’s description of the feeling at the time, it seems 
clear that when Adams and the Committee of Thirty used the 
word ‘‘require’’ as the controlling word signifying the dominant 
purpose in the draft reported, they meant ‘‘require,’’ which aptly 
described the optional right of the colony. So when the convention 
changed the statement to a provision that ‘‘the legislature shall 
not make any law that shall subject any person to infamous punish- 
ment . . . without trial by jury,’’ there appears no necessary, 
or even presumptive, intention to change the sense of the commit- 
tee’s word ‘‘require’’ or the nature of the optional right of the 
colony, for the verb ‘‘subject’’, as used, obviously involves the idea 
of forcing the defendant’s will and the common law of the colony 
did not force his will in this matter. On the contrary, the con- 
vention recognized the importance of the laws of the colony, which 
they regarded as the more independent period, by Article VI of 
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Chapter VI of the final constitution, the significant words of which, 
as adopted, for our present purpose, are underlined as follows: 


**All laws which have heretofore been adopted, used 
and approved in the Province, Colony or State of Massa- 
chusetts Bay, and usually practiced on in the courts of law 
shall still remain and be in full foree, until altered or 
repealed by the Legislature ; such parts only excepted as are 
repugnant to the rights and liberties contained in this Con- 
stitution.’’ 


? 


The expressed optional feature of so important a ‘‘libertie 
as jury trial adopted deliberately as a ‘‘fundamental’’ of the 
Colony as the basis of a ‘‘custom”’ to enter into the local ‘‘common 
law’’ in the manner described by Winthrop and acted on con- 
sistently from the beginning of the ‘‘Colony’’ until 1692, if not still 
later, a period of about sixty years, seems not only to fit the words of 
Article VI but seems to enter into the very nature of the right pro- 
tected by Article XII of the Bill of Rights. It is certainly not ‘‘re- 
pugnant’’ to Article XII as analyzed above historically and if it 
enters into the substantial right of that article it was not subject to 
be ‘‘altered or repealed by the Legislature’’ and the statutes passed 
since 1780 must be interpreted accordingly. The fact that the 
‘*Body of Liberties’’ was not printed until 1843 as already explained 
and all but one of the manuscript copies appear to have been lost is 
significant for it suggests that, perhaps, not only the bar of the 
Province, but the bar of the Commonwealth until the middle of 
the 19th century, grew up without fully appreciating the ‘‘funda- 
mental’’ character of ‘‘Libertie XXIX’’ of 1641.* This may 
explain the common notion that a jury could not be waived. But 
we cannot make a too general assumption of ignorance about the 
colony. 

*It is true that the substance of Liberty XXIX was reprinted as section 2 of 
chapter XCVIII on page 199 in the volume of “Ancient Charters and Laws of Massa- 
chusetts Bay, published by order of the General Court” in 1814 under a resolve of 1812 
by which Nathan Dane, William Prescott, and Joseph Story were appointed to collect 
them and to add in an appendix any other documents or laws which they deemed proper 
“to explain the jurisprudence of this Commonwealth.” In the introduction entitled, ““The 
Utility and Advantages of this Work,’’ the sixth article of the sixth chapter of the con- 
stitution above quoted is referred to and it is said, 


“Of these statutes there has been no general repeal; but several of them remain 
in force; and in the cases of repealed acts many are the uses to which they may 
be applied . . . Former statutes upon the same subject matter often assist 
materially in the construction of later statutes a 

But in that compilation the provision about the jury appeared merely as a section of a 
later colonial compilation without the history of its origin and practical use which is 
here set out so that it there appeared as a mere statute rather than what it really seems 
to have been—a “fundamental” long practised upon. 
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Chief Justice Parker gives us a good example of constitutional 
reasoning based on colonial practice in Com. v. Parker, 2 Pick. 554, 
as to the meaning of Art. 13 of the Bill of Rights as follows: 

‘‘Now by the common law the grand jury were confined in 
their inquiries, to offences committed within the body of the county 
for which they were returned, unless provision should be made by 
act of parliament for trial in other counties. This parliamentary 
power was exercised in regard to many offences, according to the 
publie sense of the necessity of such provisions. 4 Bl. Com. 303. 
It may be considered questionable whether those who framed the 
bill of rights intended to tie the hands of the legislature, with the 
history of parliamentary proceedings before them, from which they 
could perceive the expediency, if not the necessity, of leaving the 
legislature without any other restriction than that which would be 
derived from respect to the declared sense of the people, that trials 
in the vicinity were always desirable, when they could be had there 
without great inconvenience to the public. Jt must have been 
known also, that the principle of the common law limiting the 
trials of crimes to the county within which they were committed, 
had been necessarily departed from by our ancestors in the early 
history of our country; for all capital felonies were cognizable 
only in the Court of Assistants, which court held its sessions only 
in Boston for the whole colony, and it was expressly ordained that 
the jurors attending this court should be summoned from the 
counties of Suffolk and Middlesex ; so that in whatever other county 
a capital offence was committed, it was necessarily tried in the 
eounty of Suffolk. Vid. Ancient Charters and Col. Laws, &c., pp. 
90, 144.”’ 

Accordingly it was decided that jurisdiction of a crime was 
not confined to the county where it was alleged to have been com- 
mitted. 

Approaching the jury question by Chief Justice Parker’s 
method ‘‘it may be considered questionable,’’ in the light of the 
story here told, ‘‘whether those who framed the bill of rights 
intended to tie the hands’’ or rather the will of the distinctly 
individual citizens of Massachusetts in such a way as to foree their 
consent to a jury trial in case they were indicted. 


THE OPINIONS OF CHIEF JUSTICE SHAW. 


We now come to Chief Justice Shaw and we may assume that 
he was familiar with the contents of the volume of Ancient Charters, 
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etc., already referred to as published in 1814. We may also 
assume that, as he was a member of the Massachusetts Historical 
Society, he was present in 1843 when Mr. Francis C. Gray produced 
the copy of the Body of Liberties and presented his paper about it. 
At all events, we may assume that he had a copy of the reprint in 
pamphlet form, both of the document and Mr. Gray’s notes, a 
limited number of copies of which were bound up as stated by 
Mr. Gray ; for the writer has one of these copies which he purchased 
among the remains of Chief Justice Shaw’s library at the Shaw 
house in Mt. Vernon Street when the house was sold in 1916. 
Accordingly, Chief Justice Shaw must have read that story before 
he wrote the opinions in Com. v. Daily, 12 Cush. 80 in 1853 and the 
majority opinion in Jones v. Robbins, 8 Gray 329 in 1857. In 
Commonwealth v. Dailey & Another, 12, Cushing, 82 involving a 
verdict of eleven jurors he said: 


‘‘It may be said, perhaps, that a criminal case is no 
trial of a party’s rights; that it is for the interest of the 
public, in the administration of publie justice, that no man 
shall be convicted or acquitted, otherwise than according to 
the course provided by law. Still, even in the administration 
of criminal law, many legal provisions are made for the 
security and benefit of the accused, and it may be for his 
interest and benefit to waive them. He may in the first place 
waive a trial altogether, and plead guilty. In a case of 
felony, where a party had a right by law to have time to 
ascertain the indiffereney of jurors, by consenting that the 
question should be tried by the court, he waived his right to 
except. People v. Rathbun, 21 Wend. 509. The court in 
that case say, the principle is the same in felony, as that 
which binds in civil eases. Any agreement deliberately 
made, any plain assent express or implied, on the orderly 
conduct of a writ, or even an agreement to admit a material 
fact upon the trial, cannot be revoked. They cite the maxim 
of Lord Coke, 2 Inst. 183, Quwilibet potest renunciare juri 
pro se introducto, as a maxim of universal application. He 
may waive any matter of form or substance, excepting only 
what may relate to the jurisdiction of the court. A prisoner 
who defends by counsel, and silently acquiesces in what they 
agree to, is bound in the same manner as any other principal 
by the act of his agent. The principle that the right of trial 
by jury is placed on the footing of a lex pro se introducta, 
and that the benefit of it may therefore be relinquished, is 
strongly declared by the supreme court of the United States, 
in Bank of Columbia v. Okely, 4 Wheat, 235. In a recent 
English ease, after a trial for conspiracy had commenced, a 
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juror stated that he had been one of the grand jury who 
found the bill. The public prosecutor offered to withdraw 
the juror and proceed with eleven, which the counsel for the 
accused declined, and the trial proceeded. After conviction 
a motion was made for a new trial, on the ground that one 
of the grand jury was on the panel. The court overruled 
it, on the ground that after the exception became known to 
the accused, by proceeding with the trial, he waived it. The 
Queen v. Sullivan, 8 Ad. & El. 831. See also the opinion of 
Mr. Justice Thompson in the ease of United States v. Rath- 
bone, 2 Paine C.C. 538. 

‘*But it is asked, if consent will authorize a trial before 
eleven jurors, why not before ten, or six, or one. It appears 
to us, that it is a good answer to say, that no departure from 
established forms of trial in criminal eases can take place 
without permission of the judge, and no discreet judge 
would permit any such extravagant or wide departure, 
from these salutary forms as the question supposes, nor any 
departure, unless upon some unforeseen or urgent exigency. 

‘‘Under the circumstances of the case, the court are of 
the opinion that on the trial of a conspiracy, supposing it 
an irregularity to take the verdict of eleven jurors without 
the consent of both parties, yet as it did not affect the juris- 
diction of the court, the exception was one that the accused 
might waive; that having stipulated of record, that he would 
take no exception to such irregularity, he is now precluded 
from taking it, and therefore that the verdict must stand.”’ 
(Cf. Dickinson v. U. S. 159 Fed. at p. 819 and U.S. v. 
Shaw, 59 Fed. at 114; Schick v. U. S., 195 U. S. 65 at 72, 
Mullan v. U. S. at 519-20.) 


Coming now to Jones v. Robbins, the exact point raised and 
decided is stated by Chief Justice Shaw on page 350 of the opinion. 
The case involved the validity of a statute extending the criminal 
jurisdiction of police courts. 


‘*As the statute in question does purport to confer on 
a police court the power to punish a convict, by the ‘in- 
famous punishment’ of imprisonment in the state prison, 
and the convict might be so punished by the police court, 
and, on appeal by the appellate court, without an indictment 
by the grand jury, the court are of opinion that the act is 
unconstitutional, and, of course, inoperative and void; not 
because it confers jurisdiction on a police court, to take 
cognizance of an aggravated larceny, on complaint, and try 
and pass sentence; but because it authorizes a police court 
to punish by confinement in the state prison, both for aggra- 
vated and simple larceny. It follows, of course, that the 
jurisdiction, under which the petitioner was sentenced, was 
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not legally conferred on the police court, and therefore that 
he is not legally liable to be held under the commitment, and, 
on these facts appearing on a return of the habeas corpus, 
he will be entitled to his discharge from confinement.’’ 


Shortly before this conclusion, Chief Justice Shaw, after re- 
viewing the history, says: 
= it leads to a strong conclusion of the general 
understanding of the legislators and jurists of Massachu- 
setts, that punishment in the state prison is an infamous 
punishment, and cannot be imposed without both indictment 
and trial by jury.’’ 


Still earlier in the opinion, at page 347, he says: 


“*It seems therefore quite manifest, that the makers of 
the Constitution of the Commonwealth intended to make a 
marked distinction between crimes of great magnitude and 
atrocity, and to secure every person against accusation and 
trial for them without the previous interposition of a grand 
jury in the first instance; and to leave minor and petty 
offences to be prosecuted without these formalities, subject 
only to this restriction that in all cases the party accused 
should have a right to a trial by jury, if he should desire it.’’ 


In a still earlier passage in the opinion on page 340-341, he 
says: 


‘‘In considering constitutional provisions, especially 
those embraced in the Declaration of Rights, and the amend- 
ments of the Constitution of the United States, in the nature 
of a bill of rights, we are rather to regard them as the 
annunciation of great and fundamental principles, to be 
always held in regard, both morally and legally, by those 
who make and those who administer the law, under the form 
of government to which they are appended, than as precise 
and positive directions and rules of action; and, therefore, 
in construing them, we are to look at the spirit and purpose 
of them, as well as the letter.’’ 


After quoting the twelfth article of the Bill of Rights, he 
continues : 
‘“‘The last clause, which seems to have been added for 
greater caution, prohibiting the legislature from making any 
law which shall subject any person to a ‘capital’ or ‘in- 
famous punishment,’ excepting for the government of the 
army and navy, without trial by jury, is somewhat more 
explicit than the preceding clause, ‘judgment of his peers,’ 
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And we believe it has been generally understood and 
practised here and in Maine, and perhaps in other states 
having a similar provision, that as the object of the clause 
is to secure a benefit to the accused, which, he may avail 
himself of or waive, at his own election; and as the purpose 
of the provision is to secure the right, without directing the 
mode in which it shall be enjoyed; . . .’’ ete. 


So also the right to ‘‘meet the witnesses face to face’’ and be 
present at the trial in Article XII and G. L. C. 278 $6 may be 
waived by the voluntary absence of one not in custody, Com. v. 
McCarthy, 163 Mass. 458. 


AN OPINION BY CHIEF JUSTICE RUGG. 
Brief reference has already been made to the method of his- 
torical reasoning in the ease of Crocker v. The Justices, 208, Mass. 
162. In that case Chief Justice Rugg said: 


‘‘The question to be determined is whether the Superior 
Court has jurisdiction to order a change of the place of trial 
from one county to another, if and when satisfied that a 
fair and impartial trial cannot be had within the county 
where the venue is laid in the indictment. This inquiry 
has never before been expressly presented for consideration 
and determination in this Commonwealth. ‘But this, so far 
from affording a reason why it should not be fully examined, 
rather requires that it should be considered with great care 
and attention, as establishing an important precedent.’ 
Washburn v. Phillips, 2 Met. 296, at 297. It is not covered 
by the terms of any statute, although certain relevant stat- 
utes will be referred to hereafter. The decision must rest 
upon the general common law power of the court. It can be 
determined only upon consideration of the powers of courts 
of general jurisdiction at common law and of our own courts 
in the Colony and Province of Massachusetts Bay and under 
the Constitution.”’ 


After discussing the history of the statutes, he continued : 


‘*Tf the matter is considered on principle and apart from 
authority, the same conclusion is reached. It is ineonceiv- 
able that the people who had inherited the deeply cherished 
and hardly won principles of English liberty and who de- 
pleted their resources in a long and bloody war to maintain 
their rights as freemen, should have intended to deprive 
their courts of the power to secure to every citizen an impar- 
tial trial before an unprejudiced tribunal. The people of 
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the Commonwealth solemnly avowed in their Declaration of 
Rights, art. 29, that ‘It is essential to the preservation of the 
rights of every individual, his life, liberty, property, and 
character, that there be an impartial interpretation of the 
laws, and administration of justice. It is the right of every 
citizen to be tried by judges as free, impartial, and inde- 
pendent as the lot of humanity will admit.’ There can be 
no justice in a trial by jurors inflamed by passion, warped 
by prejudice, awed by violenee, menaced by the virulence 
of publie opinion or manifestly biased by any influences 
operating either openly or insidiously to such an extent as 
to poison the judgment and prevent the freedom of fair 
action. Justice cannot be assured in a trial where other 
considerations enter the minds of those who are to decide 
than the single desire to ascertain and declare the truth 
according to the law and the evidence. A court of general 
jurisdiction ought not to be left powerless under the law 
to do within reason all that the conditions of society and 
human nature permit to provide an unprejudiced panel for 
a jury trial. Without such a power it might become im- 
possible to do justice either to the general public or to the 
individual defendant. Our system of government has cre- 
ated the executive, the legislative and the judicial, as three 
independent and co-ordinate departments, and in strong and 
comprehensive language has prohibited each from attempt- 
ing to exercise the functions of the others ‘to the end that it 
may be a government of laws and not of men.’ The courts 
of general jurisdiction under such a Constitution have the 
inherent power to do whatever may be done under the gen- 
eral principles of jurisprudence to insure to the citizens a 
fair trial, whenever his life, liberty, property or character is 
at stake. The possession of such power involves its exercise 
as a duty whenever public or private interests require. 

‘‘The purpose for which courts are established is to do 
justice. A fundamental principle of free institutions was 
stated by Hamilton in these words: ‘Justice is the end of 
government. It is the end of civil society. It ever has been 
and ever will be pursued, until it be obtained or until liberty 
be lost in the pursuit. In a society, under the forms of which 
the stronger faction can readily unite and oppress the 
weaker, anarchy may as truly be said to reign, as in a state 
of nature where the weaker individual is not secured against 
the violence of the stronger.’ (The Federalist, ed. 1864, No. 
51, p. 401.) Where questions of fact are to be settled as in 
all criminal prosecutions for felony, and in a large number 
of other causes, a jury is the instrumentality provided by 
the law for determining those facts. Government itself fails 
if a jury of just men with minds open only to the truth as 
shown by the evidence cannot be provided.’’ 
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THE EFFECT OF THE OPINIONS QUOTED. 


There appears to be nothing in these opinions when carefully 
studied which is ‘‘repugnant’’ to, or inconsistent with, the existence 
of the option, if any one sees fit to exercise it, and, as Chief Justice 
Rugg says, quoting from Washburn v. Phillips, 2 Met. 296 at 297, 
the fact that such a question has ‘‘never before been expressly 
presented for consideration and determination in this Common- 
wealth. 

‘*so far from affording a reason why it should not be fully 
examined, rather requires that it should be considered with 
great care and attention, as establishing an important prece- 
dent.’’ 


The question as to whether the meaning of the ‘‘law of the 
land’’ required an indictment for a states prison offense in Jones 
v. Robbins, was never decided until 1857 and was then decided 
against a vigorous dissenting opinion by Judge Merrick which later 
appeared to convince the Supreme Court of the United States (See 
VI, Mass. Law Quarrt., Aug., 1921). Indeed the right to all indict- 
ment seems also a right that can be waived as will be pointed out 
later in this number. 

Accordingly, the question whether the right to a jury trial is 
optional in Massachusetts seems to be an open one to-day. 


THE JURISDICTION OF THE SUPERIOR COURT. 

If the constitutional right is optional no question of jurisdic- 
tion is involved. G.L. ¢. 212, s. 6 provides that the Superior Court 
‘*shall have original jurisdiction of all crimes and appellate juris- 
diction of crimes tried before a District Court or a trial justice.’’ 
This is a general grant of jurisdiction to try defendants in accord- 
ance with their constitutional rights whatever they are. The other 
statutes already quoted containing general directions for the usual 
proceedings in a criminal case in the Superior Court do not seem 
to modify the general grant of jurisdiction to the Superior Court 
‘‘of all crimes’’ in s. 6 of ¢. 212 already quoted. And if the nature 
of the defendant’s constitutional right to a trial under Articles XI, 
XII, and XXIX construed together means that he has the right to 
choose his mode of trial, then the statutes must be considered in 
such a way as to allow him to exercise his privilege. 

In conversation with one lawyer, he stated the question this 
way—‘‘Suppose little Willie has a constitutional right to ice cream 
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on his birthday—ean it be said that his constitutional right is im- 
paired by a parental deeree that he must have it?’’ The answer 
seemed to be that the Bill of Rights is not based exclusively on the 
idea of paternalism and that it would be a mean trick for a parent 
to force ice cream down his echild’s throat if he did not like it, or 
if it interfered with his digestion. At least it would probably be 
so considered by most Americans and we are reminded of the 
English lady’s deseription of America as ‘‘the land of the obedient 
parent.’’ At all events, as Mr. Carter points out in the passage 
already quoted, ‘‘To choose a jury is one thing, to be forced to 
take one is another.’’ The Bill of Rights was adopted primarily 
for the protection of the rights of individuals against organized 
society as represented by the government. Article XII of the Bill 
of Rights does not seem to confer a right upon the government. 


THE QUESTION OF JURISDICTION BY CONSENT. 

From 24 Cye. 150-152, the view taken in some states seems to 
be that, in the absence of statute, a jury is a necessary part of the 
court in which trials for major offences take place and that, there- 
fore, a waiver of a jury in such a court in the absenee of statutory 
provisions is ineffective because jurisdiction cannot be given by 
consent, but must be given by legislative authority. This objection 
of jurisdiction by consent was emphasized by Mr. Justice Harlan 
in his dissenting opinion in the Schick ease 195 U. S. But let us 
test this objection both historically and in the light of present prac- 
tice. Mr. Carter in his preface refers to ‘‘the foundation of juris- 
diction’’ as ‘‘in consent,’’ and illustrates this on pages 14-15 as 
follows : 

‘‘The first problem that meets a political society so 
imperfectly co-ordinated that ‘foree is no remedy,’ is, how 
to persuade the plaintiff (for it cannot compel him) to come 
into court, and deny himself the pleasure of private revenge. 
The next task is to consider the means of forcing the de- 
fendant to come in. The plaintiff was bribed in various 
ways. ... 

‘“‘TIt is probable that trial by battle was another way of 
inducing the plaintiff to come in. It is happily suggested 
by very high authority that the Burgundian rulers, in order 
to stop the execution of private vengeance, offered the plain- 
tiff the physical joy of battle together with the intellectual 
pleasure of legal procedure. It is certain that in early 
stages of legal development, the plaintiff, once he had got 
the judg(e)ment of the court, was permitted to go and 
execute the judg(e)ment in person, the explanation prob- 
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ably being that the executive was too feeble to execute its 
judg(e)ments itself. 

‘*The prohibition occurring in the Dooms of Ine of Wes- 
sex, A.D. 680, against taking the law into one’s own hands 
without going first to the proper court to seek justice, shows 
that at that time the ‘reign of the law’ was only beginning. 
But it was as difficult to bring the defendant into court as it 
was to persuade the plaintiff to forego his right of private 
vengeance. The early codes which are known to us, as Sir 
Henry Maine pointed out, deal largely with the important 
topic of summons, e.g., how the defendant is to be brought 
into court. If he is too ill to move, what steps may the 
plaintiff take to bring him? What must be done if the 
defendant declines to come? Particular instructions are 
given in case of default of appearance. The remedies of 
distraint and outlawry are freely employed, and down to a 
recent period the English law recognized the persuasive 
treatment of the peine forte et dure to compel consent to the 
jurisdiction. ’’ 


Now, turning to present practice, under the act of 1911, which 
now appears as G.L. ¢. 218 §26-27, offences which are punishable 
by not more than five years in states prison may be prosecuted 
without indictment in the District Courts but, in cases thus prose- 
euted in accordance with Jones v. Robbins, no sentence to states 
prison may be imposed, and the practical result of this is that the 
district attorney, or other prosecuting officer, and not the court, 
decides by his ‘‘consent’’ whether a particular offence may, or may 
not, be punished by a sentence to states prison. He exercises this 
discretion by deciding whether he will proceed by a complaint in 
the District Court or by indictment, although it is true that the 
District Court judge may decline to take jurisdiction if he sees 
fit to do so and bind over the defendant for the grand jury. If 
the District Court takes jurisdiction, however, and the defendant 
appeals to the Superior Court, the Superior Court cannot impose 
a states prison sentence because there has been no indictment, but 
is limited to such a sentence as might have been imposed by the 
District Court. This means that the jurisdiction of the Superior 
Court is to-day in many cases based upon the consent of the dis- 
trict attorney. Furthermore, under the present system of criminal 
appeal and the practical power placed by it in the hands of a 
defendant’s attorney to clog the jury docket of the Superior Court 
or negotiate a ‘‘settlement’’ with the district attorney, the defend- 
ant in such cases, and, indeed, the defendant, after indictment, in 
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a good many eases, is in a position to, practically, although not 
theoretically, deprive the Superior Court of jurisdiction to try 
him at all so that he can often dictate to some extent his own pun- 
ishment. This has very commonly resulted hitherto in a reduction 
of sentence imposed by the District Court and thus furnishes the 
incentive to appeal. Accordingly, it seems to be the fact to-day, 
to a very considerable extent, that the jurisdiction to try or dispose 
of many criminal cases in the Superior Court depends very largely 
in one way or another, upon the ‘‘consent’’ of the District Attorney 
or the defendant’s attorney. (See Mass. Judicature Com. Report 
92.) 

When a system of criminal law has reached such a pass, its 
peculiarity is such that we may well consider whether the real 
nature of the constitutional provisions in regard to jury trials has 
been viewed in a sound perspective. The argument that a defend- 
ant cannot exercise the right to ask for a trial without jury in the 
Superior Court because he cannot give jurisdiction by ‘‘consent’’ 
seems without foundation in history or practice. 


STANDING MUTE. 


Mr. Carter, in the passage quoted from, pointed out that 
‘*standing mute’’ was made equivalent to a conviction in England 
by statute in 1772 and it was not until 1827 that it was provided 
‘that a plea of not guilty should be entered in such a ease.’’ We 
have already cited the colonial case of William Coward, indicted 
for piracy, who refused to plead and whom the court then tried 
by a jury, thus anticipating the modern practice more than a 
century before the English Statute. This Colonial practice appears 
to have been forgotten in Massachusetts for a statute was passed 
during the Revolution in 1776-7, ¢. 32, applying this rule to treason 
(Prov. Laws, V. p. 618) and in 1795 this was expressly extended 
to other indictable offenses by ec. 45, s. 3 of that year (ef. 10 Met. 
222). When the statutes were revised in 1835 this appeared in 
R.L. 136, sections 28 and 29 with the added sentence, ‘‘When a 
person is arraigned upon an indictment it shall not be necessary 
in any case to ask him how he will be tried.’’ This sentence now 
appears in G.L. ¢. 277, s. 71. Here we find a curious recognition 
of the practice which may have existed, and very likely did exist, 
before that time in order to eall forth this provision, or possibly 
it was aimed at the common law practice described by Chitty. At 
all events, the practice of asking a defendant to exercise his choice 
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was not abandoned by statute until 1835 and then obviously in 
ignorance of the history of the Colonial practice as here set forth. 


THE Pusiic PoLicy ARGUMENT. 
Hon. W. Irvine Cross once said, in a legal article somewhere, 
‘‘The doctrine of publie policy bears about the same 
relation to the law that the vermiform appendix does to the 
body,—a vestigial doctrine having little function but to start 
trouble.’’ 


However, like the appendix, it cannot be entirely ignored. In the 
note from the Harvard Law Review quoted it is said: 


‘*From the point of view of public policy, it may be 
said that waiver of jury trial conduces to efficient and 
expeditious criminal administration but, on the other hand, 
it endangers the existence of the jury system.’’ 


How it endangers the jury system to give a man his choice 
if he has a right to it, and as they do in Maryland, it is difficult to 
see. The jury system is not such a weak institution that it cannot 
survive the practical application of its original features as adopted 
in Massachusetts. With the enormous growth in the number of 
‘ases incident to modern life and the consequent difficulties and 
delay, together with the danger of disappearance of witnesses and 
evidence, the argument of public policy against allowing a defend- 
ant to choose between the two forms of tribunal seems peculiarly 
weak. In these days of excitable communities with newspapers 
fanning every kind of sensational prejudice in every direction for 
the entertainment of their readers, may not a defendant feel, as Wil- 
liam felt in 1285, in the case reported by Maitland: 


‘‘Nay Sir, for these men have their hearts big against 
me and hate me much because of this ill report which is sur- 
mised against me?”’ 

Is such a situation so impossible in Massachusetts or elsewhere 
to-day that an innocent man might not feel surer of justice some- 
times from a court than from a jury, whether composed of men or 
of men and women both, even with his rights to challenge? We 
need not worry about the fate of the jury ‘‘system.’’ The question 
is ‘‘What is the jury system?’’ The only publie policy involved 
is the publie policy of the nearest approach to justice contained in 
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the optional right as adopted and established in the original Colony 
of Massachusetts Bay as against a foreed requirement under the 
guise of a right. 

In considering the matter from this angle, the following words 
of Chief Justice Shaw in Com. v. Anthes, 5 Gray 185, p. 232 must 
be remembered : 


‘‘The case seems to have been argued as if the only 
object of the Constitution, in securing a jury trial, is to 
rescue a party accused from the grasp of the public prosecu- 
tor, and that all the propensities of the judge are in favor of 
the prosecutor. But the Constitution countenances no such 
theory; on the contrary, it is solicitous to make the judge 
impartial and independent, so that he may throw the broad 
shield of the law over an innocent man who is entitled to its 
protection, whilst it gives a true direction to the weapon of 
the law to punish those who have been guilty of its violation.’’ 


RESULTS. 

Unless some controlling authorities or considerations have 
escaped the attention of the writer, the results are: 

I That in the minor offences tried in the District Courts the 
right to jury trial is satisfied by giving the defendant a right to 
claim a jury by appeal; 

II That in eases of indictment in the Superior Court the 
defendant will be tried by a jury unless he expressly requests the 
court to try him without a jury; 

III That under G.L. ¢. 277, s. 71 it is ‘‘not necessary in any 
case to ask him how he will be tried,’’ but 

IV Ifa defendant freely and with full knowledge of what he 
is doing asks to be tried by the court without a jury, it is the duty 
of the court so to try him. 

V_ As to the discretion of the court in the matter, such as 
exists in civil cases (see Gonzonlas v. Stock & Sons, 223 Mass. at 
538) of course, if the court was not satisfied that the request for 
trial without jury was not made with full understanding and with- 
out pressure, it would be the duty of the court to disregard the 
request. But if the request is clear and free in the exercise of a 
constitutional right, the court would seem to have no discretion. 
In this respect the case differs from a civil ease because the only 
right involved is the defendant’s. There seems to be no right of 
the government in the matter. 
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VI As to the practice of the court in such eases, the practice 
in Maryland, as described by Judge Bond in the article referred 
to in the May number of this magazine for 1921, p. 89, seems pecu- 
liarly practicable and fair. This article should be read in full but 
the following extract gives the outline: 


‘And now as to the management of such a trial in 
actual practice. When the prisoner is arraigned, and has 
pleaded not guilty, he is asked by the clerk, ‘And how will 
you be tried, by the court, or by the jury?’ This, of 
course, has to be explained to some defendants. In rare 
eases we fail to get an election from the accused, and in 
these, I think the practice is to order a jury trial. That was 
done in the single instance I recall. And after the prisoner 
has made his election he takes his place in the dock. In 
capital eases, or those in which the punishment may possibly 
be death, it is usual to provide two or three judges to sit in 
the ease, and to this end it is necessary in advance of the 
day of trial to ascertain what the election will be. In the 
county courts there are usually at least two judges ready to 
sit in all cases, but in Baltimore City, where only one judge 
regularly sits in a court, more preparation is needed, and 
counsel on both sides have an advance conference with the 
court so that the judge regularly assigned there may call 
in two other judges to assist. The law does not require that 
more than one judge sit in a capital case, or in any other; 

A judge may in any ease ask others to assist, and 
in Baltimore the other judges customarily comply w ith such 
a call without hesitation. But in all non-jury cases, even 
murder cases in which a verdict of murder in first degree 
is not to be considered, judges in Baltimore ordinarily sit 
singly. When three judges sit the vote of two determines 
the verdict; unanimity is not required as with a jury 
(League v. State, 36 Md. 257).”’ 


1n this connection the word ‘‘shall’’ in G.L. e. 212, s. 2 which 
provides that ‘‘the court shall be held by one of the justices’’ 
should be construed as permissive, rather than mandatory, as there 
is no reason to attribute a mandatory intention to the legislature 
to prevent the chief justice from assigning two judges to a case 
if the interests of justice seem to call for it in a capital case. 

Comments, corrections, or information of any kind in regard 
to this discussion will be welcomed. 

F. W. GRINNELL. 











CaN THE RiGHt To INDICTMENT BY A GRAND JURY BE WAIVED 
IN MASSACHUSETTS. 

Mr. Warren F. Spalding, in his account of the ‘‘ Legislative 
History of a ‘State Prison’ Sentence and the Practical Results in 
Massachusetts,’’ in MAssacnusetts LAw QUARTERLY for January, 
1922, states the statutory practice in Minnesota by which an 
accused person who wishes to plead guilty may ask the court to 
proceed without waiting for indictment. He tells us that as many 
of the counties are large and terms of court infrequent more than 
70 per cent of the commitments to the state prison and reformatory 
are made under this law and he suggests such a practice for 
Massachusetts. The Recess Commission on Criminal Law will 
doubtless consider this suggestion. 

Perhaps a statute may be necessary or advisable,* but there 
seems no reason why it should be confined to pleas of guilty. If 
a man who has been bound over for the grand jury whether he is 
held in jail or not, wants to get ahead and get through with the 
case and doesn’t care about the formality of an indictment if he 
can get to trial sooner without it,—just as he can waive his right 
to challenge ‘‘the array,’’ ete.,—there seems no reason why he 
cannot waive the whole proceeding if he wants to. Why should the 
state force him to wait for the grand jury to act? In such a case 
an indictment is merely a bit of formal red tape and, if the prisoner 
does not care about it, why should the state keep him waiting 
merely to put the grand jurymen to the bother of passing on his 
vase ? 

If a man thus held expressly waives a grand jury in a written 
application to the court and asks to be tried as soon as possible 
on the complaint upon which he is held, there is nothing in the 
opinion in Jones v. Robbins to prevent it. Indeed, under Article 
XI of the Bill of Rights, which says that a man ‘‘ought to obtain 
right and justice . . . without any denial; promptly and with- 
out delay,’’ it is difficult to see why a statute is necessary to enable 
the court and the district attorney to go ahead and try the case 
when he asks them to without bothering a grand jury. There 
seems to be no question of jurisdiction ‘‘of all crimes’’ by G.L. 
e. 212, s. 6. There certainly is no ‘‘publie policy’’ argument in- 
volved in these days of congested delay during which witnesses may 
die or disappear. 


Fr. W. G. 





* FOOTNOTE.—(See R. S. ch. 124, §1, and Commissioners’ note to chapter 123 of 
their report and Cf. G. L. 262.) 








OHIO ADOPTS JUDICIAL COUNCIL—FOLLOWS PLAN 
PROPOSED BY MASSACHUSETTS JUDICATURE 
COMMISSION 
(Reprinted from Journal of the American Judicature Society) 

Ohio has taken the lead in practical steps to a unification of the 
administration of justice in all its courts. The Ohio legislature in 
April adopted an act to create a judicial council of nine members 
to be representative of the supreme, appellate, common pleas and 
municipal courts and of the bar. 

While Ohio is the first state to react to the need for co-ordi- 
nated management for the judicial establishment there is precedent 
in the Daugherty bill adopted by Congress last September, which 
creates a council of judges to supervise the work of the United 
States courts. 

The actual draft adopted in Ohio derives from the draft bill 
submitted by the Massachusetts Judicature Commission in 1920. 
It will be found in this Journal, Vol. V, p. 106. 

While the judicial council is given only advisory and investi- 
gative powers, it will be able to accomplish a great deal of what is 
today most needed for the improvement of the administration of 
justice. In support of the power of investigation the council may 
require reports from clerks and other officials, and may take testi- 
mony at public hearings. 

In the exercise of this power the council may prescribe the 
form of reports, and so collate statistics on the work of the several 
courts, both civil and criminal. Then for the first time it will be 
possible to know what the courts are actually doing. With this 
information the means will be at hand for the correction of any 
abuses which may appear in administration, either by calling the 
attention of the judges to the matter, or by bringing it before the 
legislature in suitable manner. 

The vital importance of the essential judicial function of decid- 
ing causes and declaring the law led at an early stage of our 
national history to meticulous care for judgments and opinions. 
Ever since we have made the most of this essential function. 
Every judgment and every word of every opinion are at all times 
readily available by a very thorough system of recording and 
reporting. 
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But for a long time, in our more populous states, the adminis- 
trative side of justice has been practically ignored. While com- 
monly admitted to be of very great importance there has never been 
any means for acquiring and utilizing data. For the most part 
every judge stands alone and unassisted. We refer to the courts 
of a state as a system, but this term is hardly deserved, for nothing 
is systematic about the operation of law and custom in scores of 
separate loeal tribunals. 


WORKING IN THE DARK 

Administration is of vital importance. We have ignored it and 
lived in the dark. Only because this custom has been universal 
has its absurdity escaped general recognition. Nobody would ever 
expect any other institution, whether private or public, to sueceed 
as an administrative system, without data and without direction. 

The first step to get efficient judicial administration is to get 
light on the problems. There must be a uniform system of report- 
ing and the reports must be obtained on behalf of a representative 
and responsible authority. There will then be possible something 
like precise knowledge as a basis for administrative policies. We 
must assume that practically all judges are willing to do their share 
toward the success of the entire judicial system. It will only be 
necessary then for the judicial council to indicate what is needed 
in specific instances, after fortifying its policy with statisties. 

In one respect the Ohio law fails to arouse enthusiasm, for it 
appropriates but $1,000 per year. Probably means will be found 
for operating for a year or two on this pitiably small amount and 
then relief will be obtained from a legislature which will at last 
understand the significance of the work. 

The operations under the law will be comparatively inex- 
pensive, for one well qualified clerk, with a little assistance, can 
maintain the statistical office. With moderate success the work of 
the council may well save the judicial system directly on every 
single day as much as it costs for a whole year. And when the 
system has been long enough in operation to yield full potential 
benefits its indirect saving to the people of the state, through the 
genuinely efficient administration of civil and criminal justice, may 
readily be every day an amount equal to ten times the annual cost. 
In dealing with the cost of the entire judicial system of a state we 
are playing with high stakes. One thousand dollars a year as a 
limit of expense savors of the facetious. 
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THE Onto JupictaL Councit Act 


SECTION 1. THERE SHALL BE a judicial council of nine 
members for the continuous study of the organization, rules 
and methods of procedure and practice of the judicial system 
of the State of Ohio, the work accomplished and the results 
produced by that system and its various parts. The term 
of office of members of the council shall be three years. This 
council shall be composed of the chief justice of the supreme 
court and two associate judges of the supreme court selected 
by the judges of the supreme court; the chief justice of the 
court of appeals of the state; one common pleas judge to be 
selected by the common pleas judges of the state at a meeting 
to be held the first January following the passage of this 
act and every three years thereafter; one municipal judge to 
be selected by the municipal judges of the state at a meeting 
to be held the first January following the passage of this act 
and every three years thereafter; and three practicing attor- 
neys at law to be appointed by the governor. The chief jus- 
tice of the supreme court shall be the president of the 
council. 

SecTION 2. A VACANCY IN THE judicial council by death, 
resignation, removal from office, failure of a person 
appointed to qualify within ten days after the organization 
of the council or of his appointment, shall be filled by the 
council by a majority vote of all the remaining members of 
the council, at the next meeting following such vacancy. 

SEcTION 3. THE Counciu shall report biennially to the 
General Assembly of the work of the various branches of the 
judicial system with its recommendations for modification of 
existing conditions. It may also from time to time, submit 
such suggestions as it may deem advisable for the consider- 
ation of the judges of the various courts with relation to 
rules and practice and procedure. The clerks of the various 
eourts and other officials shall make to the council such 
reports on such matters and in such form periodically, or 
from time to time, as the council may prescribe. 

Section 4. THE Councit May hold public hearings and 
shall have power to administer oaths and require the attend- 
ance of witnesses and the production of books and docu- 
ments. A witness who gives false testimony or fails to 
appear when duly summoned, shall be subject to the same 
penalties to which a witness before a court is subject, and 
the same shall be imposed by the supreme court or any judge 
of the court of common pleas. 

Section 5. No MEMBER oF said council shall receive any 
compensation for his services. The council and the several 
members thereof shall be allowed from the state treasury 
such expenses for clerical and other services, travel and 
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incidentals as the council and the governor shall approve. 
All disbursements shall be by voucher signed by the presi- 
dent of the council and shall not exceed one thousand dollars 
per year. 


RESULTS OF THE REPORTS OF THE MASSACHUSETTS 
JUDICATURE COMMISSION TO DATE. 

The Judicature Commission, consisting of Hon. Henry N. Shel- 
don, George R. Nutter, Esq., of Boston and Addison L. Green, Esq., 
of Holyoke, were appointed in the fall of 1919 under the act of 
that year to study the judicial system of the State. A brief review 
of the results of the reports may be interesting. They made two 
reports—the first in January, 1920, related solely to the reeommen- 
dation of the first state-wide procedure in the country for the 
collection of small claims. Their recommendation was adopted by 
the Legislature and has fitted into the life of the community simply 
and naturally, without any disturbance whatever, in spite of some 
of the oratorical fears expressed that the Temple of Justice would 
come down about our ears if we adopted a simple plan for the 
prompt dealing with claims under $35. The Judiciary Committee 
of 1920 reported against the recommendation (Senator Loring dis- 
senting), but the act was adopted because a young layman, a repre- 
sentative from Marlborough, succeeded in upsetting the Committee 
report and substituting the bill on the floor of the House. It was 
then referred to the Committee on Counties, composed of laymen, 
who thought it was a good idea and put it through. 

The seeond and final report, in January, 1921, contained a 
general discussion of the judicial system and twenty-six specific 
recommendations in the form of draft acts, together with a con- 
siderable variety of suggestions as to rules, or practice, or possible 
legislation, for which no acts were drawn. 

The following are the results to date of that report : 


Acts ADOPTED. 
1921 
No. 10 (Report, Appendix, p. 145), changing name of all 
‘*Police’’ courts to ‘‘ District’’ courts, as Ch. 430. 
No. 17 (Rep. App., p. 150), abolishing the useless certificates 
to demurrers, as Ch. 431. 
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No. 24 (Rep. App., p. 157), relative to venue in suits on 
assigned claims, as Ch. 417. 

No. 25 (Rep. App., p. 158), relative to trustee suits in Dis- 
trict courts, as Ch. 432. 

1922 

No. 2 (Rep. App., 134), extending power of transfer of cases 
by the Supreme Judicial Court, included in Ch. 532. 

No. 5 (Rep. App., 136), abolishing double trials on the facts in 
civil eases in District courts, creating appellate divisions for ques- 
tions of law and providing an Administrative Committee of those 
courts, Ch. 532. 

No. 6 (Rep. App., 141), raising the civil jurisdiction of all 
District courts to $3000. This was included in Ch. 532. This was 
a partial adoption of the recommendation of the Commission, which 
suggested in draft Act No. 6 the abolition of all money limits to the 
jurisdiction, with provision for removal by defendants. 

No. 23 (App., 156), relative to probate bonds. This was re- 
drawn and broadened as an act to permit shortening the form of 
all probate bonds. 

The proposal of the Commission, on p. 122, that the Supreme 
Judicial Court should be relieved of the care, custody and control 
of the Suffolk Court House was carried out in Ch. 525. 


1923 
The suggestion of the Commission on page 102, that District 
court judges might be used in the Superior court with juries in a 
limited class of criminal cases temporarily from time to time to 
break congestion, was carried out in Ch. 469 of 1923. (See 
QUARTERLY for May, 1923, p. 7, et seq.) 


Acts REPORTED FAVORABLY BY THE JUDICIARY COMMITTEE BUT NoT 
Yet ADOPTED. 

Act No. 5, for a Judicial Council of judges and members of the 
bar as an advisory body for the continuous study of the judicial 
system and its results, was reported in 1921 and again in 1922 by 
a divided Judiciary committee, but was defeated by an adverse 
report of the Ways and Means Committee of the House. As 
pointed out elsewhere in this number, the Commission’s recom- 
mendation was studied and the substance of it adopted this year in 
Ohio. The plan recommended by the Commission was called to the 
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attention of the rest of the country by the Journal of the American 
Judicature Society. 

Act No. 9 (App., 144). A modified draft of this bill relating to 
special justices practising in their own courts was reported in 1921 
and again in 1923, but was defeated. The discussion, however, has 
called attention to the conduct of some judges, and is sure to have 
a healthy effect gradually, whether any legislation is adopted about 
it or not. 

Act No. 15 (App., 147), relative to criminal cases in District 
courts, was the basis of Senate 361, reported in 1923, and refused 
a third reading in the Senate. (See QuarTEeRLy, for May, 1923, 
p. 7, and text of Senate 361 at end of May number.) 

Act No. 22 (App., 154), relative to fictitious costs;—a bill 
on this subject was reported in 1921 but was defeated. 

OTHER RESULTS. 

Various suggestions of the Commission have been made the 
basis of recommendations in the reports of the Attorney General 
for the last two years. The Chief Justice of the Superior Court 
has appointed committees of judges to study the subject of prac- 
tice. The court has sent out a questionnaire to the bar asking for 
suggestions, and the judges of that court are discussing its practice 
more actively than for many years. The report of the Commission 
has attracted attention in different parts of the country, and copies 
of it are asked for from time to time by the representatives of bar 
associations from different States. The general discussion and in- 
terest of members of the Massachusetts bar in the subjects covered 
by the report is certainly much increased and shows no signs of 
letting up. The balance of the report, not yet acted upon, has been 
referred to the next Legislature. The Legislative Committee of the 
Massachusetts Bar Association has supported various recommenda- 
tions in the report (see QUARTERLY for August, 1921, and August, 
1922) and the Association has voted favorably on several of the 
proposals (see QUARTERLY for December, 1922). 

Altogether the Report of the Commission has stirred the pro- 
fessional interest of the bench and bar and broken into the habitual 
inertia of a long period of years. In line with the similar move- 
ments throughout the country, it has served as a new starting point 
in Massachusetts for the study of the never-ending problem of the 
better administering of justice under the complex conditions of 
modern life. F. W. G. 











































“GOOD RECORD TITLE’’ AND “‘MARKETABLE”’ TITLE 
UNDER A FORECLOSURE SALE. 


As there has been some uncertainty among conveyancers dur- 
ing the past six months or so over the questions raised in the case 
ot O’Meara vy. Gleason, which was twice argued, a brief note on the 
opinion handed down on July 18, 1923, seems timely. The action 
was in contract by a vender to recover a deposit under an agree- 
ment to buy land for failure to make ‘‘a good and clear record 
title’’ as provided by the agreement. There were two defects al- 
leged—one that the notice and affidavit of a foreclosure sale was 
not recorded for 42 days—and the other that the record did not 
show any evidence of the authority of an officer of a corporation to 
execute a certain deed in the title. The second question relating to 
corporate authority was not passed on as the case was decided on 
the first point. The Statute G. L. 244 §15, relating to foreclosure 
sales, provided that ‘‘the person selling shall, within thirty days 
after the sale’’ record the notice and affidavit and ‘‘if the affidavit 
shows that he has in all respects complied with the requirements of 
the power of sale and of the Statute, the affidavit, or a certified copy 
of the record thereof, shall be admitted as evidence that the power 
of sale was duly executed.’’ 

The Court says ‘‘a good and clear record title . . . means a 
title which on the record itself can be again sold as free from 
obvious defects and substantial doubts. . . . The distinetion is 
plain between ‘‘that and the obligation under an agreement for ‘‘a 
good and clear title free from all ineumbranees.’’ . . . A good 
marketable title also is not the same as a good and clear record 
title. The first embraces an actual title which may rest on disseisin 
for twenty years or more and is established by evidence independ- 
ently of the record. The second rests on the record alone, which 
must show an indefeasible unencumbered estate.’’ Accordingly 
‘‘even if the deed vested the title and the failure to record . . . the 
notice . . . and affidavit would not defeat it . . . the failure to 
eomply with the Statute would compel the plaintiff, if his title was 
questioned, to resort to extrinsic evidence to show that the power 
having been properly exercised, the foreclosure was valid. The 
defendant, therefore, being unable to convey a good and clear 
record title . . . the other alleged defects . . .require no dis- 
cussion.”’ 

This decision is in accordance with the practice of experienced 
conveyancers, and it seems clear that the decision would have been 
the same if the agreement had ealled merely for a ‘‘good market- 
able title,’’ or even a ‘‘sufficient’’ title. It is true that a ‘‘market- 
able’’ title may be based on adverse possession established by rea- 
sonably satisfactory evidence, but such evidence, while not recorded, 
is apt to be more or less ‘‘cireumstantial’’ in its character, such as 
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fences, monuments, or other evidence of user as well as common 
knowledge in a community. A foreclosure sale, however, is a very 
different thing and unless fortified by an affidavit of entry and the 
lapse of the statutory three years, an unrecorded notice and affi- 
davit of sale leaves the evidence of title in so uncertain and unsatis- 
factory a condition that I do not believe any experienced convey- 
ancer would advise a client that he was bound to accept it unless 
the title was cured in some way, such as a deposition to perpetuate 
testimony, or was first registered in the Land Court, which exists for 
the purpose of making such titles marketable. Conveyancers are 
faced with the problem of advising people whether they are buying a 
title or a lawsuit. People who agree to buy a title are not bound to 
accept and pay for a mere lawsuit. As Devens, J., said, a passage 
quoted in Conly v. Finn, 171 Mass., ‘‘The doubt which will relieve 
a purchaser must be reasonable and such as would cause a prudent 
man to pause and hesitate before investing his money’’ (and see Mr. 
Justice Jenney’s charge to the jury sustained in Arvian v. Fair- 
banks, 216 Mass., at 218). The recording of the foreclosure affidavit 
is a statutory condition precedent to its admissibility as prima facie 
evidence of the facts of the foreclosure sale. The practical purpose 
of the 30-day condition is, presumably, to require the making of the 
affidavit of facts before the person making the affidavit has for- 
gotten them, and thus to give some actual probative force to the 
document. It is a short form of deposition to perpetuate testimony, 
but #f the Statutory Condition is not complied with it is merely a 
self-serving declaration and needs the support of a more formal 
deposition to perpetuate testimony under G. L. Ch. 233. 
F. W. G. 


A SUGGESTION FOR MARGINAL NOTES TO THE CONSTI- 
TUTION AND ALSO FOR THE MASSACHUSETTS 
BAR EXAMINATIONS 


Lord Bryee in his ‘‘ American Commonwealth’’ (revised edition 
of 1917), in speaking of the Constitution of the United States, said: 


‘‘The American Constitution is no exception to the rule 
that everything which has power to win the obedience and 
respect of men must have its roots deep in the past, and that 
the more slowly every institution has grown, so much more 
enduring is it likely to prove. There is little in this constitu- 
tion that is absolutely new. There is much that is as old as 
Magna Charta’’ (page 28). 


Later on, speaking of the Province Charter of Massachusetts of 
1691, he said : 


‘‘This is a true political constitution. Under it the 
colony was governed and in the main well and wisely gov- 
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erned till 1780. Much of it, not merely its terms, such as the 
name General Court, but its solid framework, was trans- 
ferred bodily to the Massachusetts Constitution of 1780, 
which is now in foree, and which profoundly influenced the 
convention that prepared the Federal Constitution of 1787”’ 
(page 428). 


Still further on, in speaking of State legislatures, he said: 


‘‘The best seem to be those of some of the New England 
States, particularly Massachusetts, where the venerable tra- 
ditions surrounding an ancient Commonwealth do some- 
thing . . . to sustain the dignity of the body’’(page 
545). 


It is a safe guess that most of us, who may have read these 
passages in, Bryee, do not remember, if we ever took the trouble to 
find out, how much they meant. But the quotations do not even sug- 
gest the whole story for Massachusetts. The history of the common 
law of Massachusetts as distinguished from that of England, and its 
relation to our constitutional and statutory law is too little known 
by the bar, and this is particularly true of the ‘‘ Body of Liberties’’ 
of 1641—the first Massachusetts document resembling.a constitution 
both in its contents and method of preparation. As pointed out 
elsewhere in this number, in the discussion of the right to jury trial, 
Mr. Francis C. Gray said of this document in 1843, when he pro- 
duced Elisha Hutchinson’s copy which he had found in the Boston 
Atheneum : 


‘‘The Body of Liberties . . . exhibits throughout 
the hand of the practised lawyer, familiar with the principles 
and securities of English Liberty; and although it retains 
some strong traces of the times, is in the main far in advance 
of them, and in several respects in advance of the Common 
Law of England at this day. It shows that our Ancestors, 
instead of deducing all their laws from the Book of Moses, 
established at the outset a code of fundamental principles, 
which, taken as a whole, for wisdom, equity, adaptation to 
the wants of their community, and a liberality of sentiment 
superior to the age in which it was written, may fearlessly 
challenge a comparison with any similar production, from 
Magna Charta itself to the latest Bill of Rights that has been 
put forth in Europe or America.”’ 


The Old South Association publishes the Colony Charter, the 
Body of Liberties, and the Province Charter, each in a separate 
leaflet, with a brief historical note, which can be obtained by mail 
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or in person at the Old South Meeting House for five cents apiece. 
Now we are constantly reminded by those who oppose higher stand- 
ards of school training for the bar, of the way in which Abraham 
Lincoln educated himself. If Lincoln were alive today and living 
in Massachusetts we can safely assume that he would go without his 
supper, if necessary, some day and spend fifteen cents for the three 
leaflets. He would read them and then read the Constitution of 
Massachusetts, find out how much of the earlier documents appears 
in the present Constitution and thus get a better idea of the ma- 
terials which John Adams and others had in mind in 1780. He 
would know more about the history of the ‘‘fundamentals’’ of 
Massachusetts than most of us know today. 

I respectfully suggest, therefore, that the Supreme Judicial 
Court should specify these three documents, together with the Con- 
stitutions of Massachusetts and of the United States, as part of the 
required reading for applicants for admission to the bar as a basis 
for examination. I suggest further, not only for the information, but 
for the assistance of the courts and the bar in the practical study of 
constitutional and statutory interpretation, that the Constitution, 
whenever printed hereafter, should be annotated in the margin (in 
addition to the present references) with references to the corre- 
sponding provisions of these earlier documents. If this is done I 
believe that in a comparatively short time the bar will, in the course 
of business study, be far better informed than it is today about the 
history of the origin and purpose of many important parts of our 
law. The legislature by Chapter 222 of 1923 has required the 
teaching of the Constitution of the United States in the schools. 
They might well add the Constitution of Massachusetts to this 
requirement. 

If it is important that the Constitutions should be studied by 
school children it is, at least, as important that the bar should know 
more about them. The counsel to the Senate and the House can 
easily add the suggested marginal references to the Constitution as 
printed annually in the Blue Book and the Legislative Manual. It 
is time we faced the fact that much of our constitutional history is 
being forgotten or neglected. 

F. W. G. 


Note. 
The Bill of Rights adopted by the General Court in 1692, as 
soon as it met under the Province Charter, vetoed by the Privy 
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Council, and referred to by Judge Merrick in his opinion in Jones 
v. Robbins, 8 Gray, at 362 might, perhaps, also be included in the 
annotations. 


Note on John Locke. 

The Old South Association issues a catalogue of its leaflets 
which is forwarded on request. 

Those who wish to follow further the history of the American 
revolutionary ideas of government will find Leaflet No. 208 illum- 
inating. It contains selections from John Locke’s ‘‘Second Treatise 
on Government’’, edited by Samuel E. Morison with a brief intro- 
duction and historical notes. Most of us do not realize how much 
Locke’s writing helped to form the background of men like James 
Otis, Samuel Adams, Thomas Jefferson, and other leaders among 
the colonists. In reading Locke, however, as well as other writers 
on the theory of government, it should be remembered that they 
did not create American government. They suggested ideas which 
were put together with modifications or, as John Adams said, ‘‘re- 
duced to practice in the first instanee’’ by American experiments 
with life and common sense. Locke wrote in 1690, Montesquieu and 
Rousseau in the eighteenth century. Americans had been experi- 
menting with government in Massachusetts and Virginia since 
about 1620. The vigorous, independent thinking of well-informed, 
level-headed Americans formed the immediate background of the 
constructive work of the revolutionary era—the same kind of indi- 
vidual thinking, tempering theory with human experience, which is 
needed to-day before ‘‘collective’’ thought, as distinguished from 
mere collective impulse, is possible. It can not be too often re- 
peated to-day that ‘‘what is everybody’s business is nobody’s busi- 
ness. ’’ F. W. G. 











THE RELATION OF DISSENTING OPINIONS TO THE 
HEALTHY GROWTH OF THE LAW. 

In the May number, in the discussion of ‘‘ The Judicial Test of the 
Constitutionality of Statutes,’’ an editorial on the subject of ‘‘ Four 
to Five’’ decisions was quoted from the American Bar Association 
Journal, which closed with the following paragraph— 


‘*Some one will one of these days write on the psy- 
chology of judicial dissent. A clear exposition of the philos- 
ophy underlying this phenomenon will be helpful to 
strengthen those whose confidence in the judicial institution 
is shaken by the failure of members of the highest court to 
agree at all times on all subjects. Such differences of opinion 
are inherent in human nature and are a sign of strength 
rather than of weakness. ’’ 


The subject of dissenting opinions has been discussed in two 
interesting and suggestive articles, one by Hon. Hampton L. Carson 
in 50 Albany Law Journal 120 (Aug. 25, 1894,) entitled ‘‘Great 
Dissenting Opinions,’’ and the other by Hon. Alex Simpson, Jr., of 
the Supreme Court of Pennsylvania, in the U. of P. Law Review for 
March, 1923, under the title ‘‘ Dissenting Opinions.’’ The main pur- 
pose of this note is to call attention to these articles. 

There seems to be a great deal of unnecessary misunderstand- 
ing about judicial dissent and many extreme views are expressed, 
especially in relation to the Supreme Court of the United States, 
which are not only unwarranted by the history of our law but 
directly opposed to its healthy development in future. With dis- 
sents resulting from mere idiosyncrasies or the over-developed ego 
of individual judges, we are not concerned. They are not ordinarily 
of serious importance in the long run, and the ‘‘psychology’’ of 
such opinions is not worth serious study. The important dissents are 
carefully and powerfully reasoned by strong judges, and the ‘‘ psy- 
chology’’ of such opinions does not differ from the ‘‘psychology’’ 
of the opinions of the majority judges. These dissents have often 
added greatly, not only to the healthy growth of our law, but to our 
understanding of the history of its growth, and some of them, as Mr. 
Carson points out, rank with great majority opinions in their ulti- 
mate influence, even though they have not prevailed in the decision 
of the case in which they were rendered. Sometimes they have 
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checked the extreme logical application of the rule established by 
the majority by modifying its influence as a precedent; sometimes 
they have convinced later courts to the point of overruling the 
earlier majority view in the light of later knowledge or more 
thorough analysis; and, at other times, they present to us the intel- 
lectual struggles in the consultation room and help us to under- 
stand the law by showing the reasoned point of view against which 
the law developed. The strength and stability of our law lies in the 
fact that it is the result of vigorous controversy, not only between 
opposing counsel in argument, but between the minds that we like 
to see on the bench under the pressure of a responsible sense of the 
function of judges. Powerful dissents have not been confined to the 
Supreme Court of the United States; we have had them in Massa- 
chusetts as well as in other States. A good illustration of the rela- 
tive force of opinions of several judges in the same ease is found in 
Jones v. Robbins, 8 Gray in which Chief Justice Shaw wrote the 
majority opinion that the phrase ‘‘the law of the land’’ in the twelfth 
article of the Bill of Rights required indictment by a grand jury for 
offenses punishable by a state’s prison sentence. Judge Thomas 
coneurred in a separate opinion for reasons which the majority did 
not accept, and Judge Merrick dissented in one of the most power- 
fully reasoned opinions in the Massachusetts reports, which subse- 
quently had a more convineing influence on the Supreme Court of 
the United States in Hurtado v. California (110 U. 8S.) than the 
majority opinion by Chief Justice Shaw (e¢.f. Mass. Law Quarrt., 
Aug. 1921, pp. 222-3). It is also very valuable today for its his- 
torical information bearing directly, or indirectly, on constitutional 
questions of administration of the criminal law. 

Such reasoned dissents may, perhaps, prove helpful to the 
Court itself in connection with future problems. 

Coming now to some stories about dissent in America—the 
prejudice against dissent today appears to be largely one aspect of 
the current enthusiasm for the dead level of uniformity, which shows 
itself in various ways. It is the English practice for judges of 
appeal to express their individual opinions seriatim, so that the bar 
and the public see the minds of the court working, as their judg- 
ments are usually rendered orally at the close of argument and in 
the presence of counsel. While that practice is hardly adapted to 
American courts (see Jud. Com. Rep. 67) some of its advan- 
tages were emphasized by Thomas Jefferson as pointed out by Mr. 
Carson, who also reminds us that the first opinion published in 
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reports of the Supreme Court of the United States was a dissenting 
opinion by Mr. Justice Thomas Johnson in Georgia v. Bailsford, 
2 Cranch, 402, as a result of the early practice of seriatim opinions 
beginning with that of the latest appointee. The first ‘‘great’’ dis- 
sent referred to by Mr. Carson is that of Mr. Justice Iredell in 
Chisholms’ Exors. v. Georgia, the doctrines of which were embodied 
in the Eleventh Amendment. Marshall himself dissented in Ogden 
v. Saunders on the validity of a state insolvency law. Several dis- 
sents of Story after Marshall’s death help us to understand the 
history of the constitutional struggles in the Court after Chief 
Justice Taney succeeded Marshall. In a recent article on Chief 
Justice Taney in the Texas Law Review for April, 1923, Mr. F. 
Dumont Smith speaks aptly of ‘‘the tempering influence of Taney 
on the centralizing decisions of Marshall’’ and this balancing influ- 
ence of Taney, as his great contribution to the stability of our dual 
system has been often lost sight of in the drama caused by his one 
great, though genuine, mistake of judgment in the Dred Scott case. 
That case contains the most famous dissenting opinion in American 
history by a member of the Court from Massachusetts, Benjamin 
R. Curtis. Taney’s period of 28 years of service during the con- 
ditions preceding the Civil War was marked by frequent dissents 
as ‘‘the pendulum swung . . . towards more freedom from 
government, less centralization and greater power to the States’’ 
(Texas Law Review, April, 1923, 264). 

Then we come to the period of Chief Justice Chase and Samuel 
F. Miller, the period of reconstruction, of the legal tender cases, and 
of the first interpretations of the civil rights amendments. 

Great dissents of this period helped to shape the law in various 
ways, and in the legal tender cases Miller’s dissent, in a few years, 
resulted in overruling the earlier decision. To illustrate further 
would unduly extend this note. Enough has been said to show the 
importance of a true sense of perspective in regard to judicial 
opinions. This note is not written to advocate a judicial practice of 
dissenting. Such a position would be as absurd as some of the utter- 
ances bewailing the occasional appearance of dissent in a court. 
After all, as Judge Simpson points out, the subject does not present 
such a burning issue as some people seem to think, for even in the 
Supreme Court of the United States, in which, for a variety of 
reasons, dissents are more likely and consequently more frequent 
than in other courts, in the period of ten years from Jan. 1, 1912, to 
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Dee. 31, 1921, 2349 opinions were filed and only 125 were accom- 
panied by dissenting opinions, dissents being noted without opinion 
in 180 others. In Pennsylvania during the same period 4339 
opinions were filed and only 65 dissenting opinions and nine dis- 
sents without opinion. In Massachusetts, while ‘‘majority’’ opin- 
ions, thus described, are occasionally rendered, dissenting opinions 
are rare. The sound judicial attitude on the subject is reflected in 
the fourth paragraph of the proposed Canon 19 of Judicial Ethies 
submitted by a committee of the American Bar Association, as fol- 
lows: 

‘It is of high importance that judges constituting a 
court of last resort should use effort and self-restraint to 
promote solidarity of conclusion and the consequent influence 
of judicial decision. A judge should not yield to pride of 
opinion or value more highly his individual reputation than 
that of the court to which he should be loyal. Except in case 
of conscientious difference of opinion on fundamental prin- 
ciple, dissenting opinions should be discouraged in courts of 
last resort. 


A reading of the articles by Judge Simpson and Mr. Carson, 
above mentioned, as well as Warren’s ‘‘Supreme Court in United 
States History’’ will lead to a fuller understanding of the signifi- 
cance of this canon. The following note appeared since the above 
went to press. 


Tue SuprREME Court’s TRADITIONS OF DISSENT. 
(From American Bar Association Journal, August, 1923, 536.) 


Cambridge, Mass., July 16.—To the Editor: Some of your recent correspondents have 
called into question the propriety, not to speak of the wisdom, of dissenting opinions in 
Constitutional cases, and have naively suggested the suppression of dissents as a remedy 
for ‘“‘five-to-four” decisions by the Supreme Court. Such a proposal seeks to subvert the 
historic tradition of the Court which your correspondents profess to revere. Let me avouch 
two of the greatest authorities: 

“I am of the opinion,” wrote Mr. Justice Story in Briscoe v. Bank of Kentucky, 
11 Pet. 257, 350, “that upon Constitutional questions, the public have a right to 


know the opinion of every judge who dissents from the opinion of the court, and 
the reasons of his dissent.” 


And after his succession to Marshall’s place, Chief Justice Taney writes: 


“It has, I find, been the uniform practice in this court, for the justices who 
differed from the court on constitutional questions, to express their dissent. (Rhode 
Island v. Massachusetts, 12 Pet. 657, 752.) 


This practice has been unbroken in the history of the Court. If some of your readers 
need to be reminded how the duty of expressing dissenting opinions has been discharged, 
by some of the great figures in the later history of the Court (still remaining, however, 
in the uncontroversial period of the past) let them examine the dissenting opinions of Mr. 
Justice Miller. Out of seven hundred eighty-three opinions rendered by him in the twenty- 
eight years of his Associate Justiceship, one hundred sixty-nine are dissenting opinions, 
(Gregory’s Samuel Freeman Miller, VIII). 

FELIx FRANKFURTER. 
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THE UNDECIDED CONSTITUTIONAL QUESTION 
INVOLVED IN THE SHEPPARD-TOWNER 
MATERNITY ACT. 


In previous issues we printed Mr. Henry L. Shattuck’s argu- 
ment in the Massachusetts Legislature against the acceptance of the 
Sheppard-Towner Federal aid to Maternity Act (See May, 1922, 75) 
and Attorney-General Allen’s opinion rendered to the legislature 
that it violated the Federal Constitution and the subsequent resolve 
of the legislature authorizing suit to be brought on behalf of the 
Commonwealth to test the validity of the act, which Massachusetts 
and some other states refused to accept (See VII, May, 1922). Such 
a suit was brought and argued in the spring at the same time with 
a bill in equity brought by a taxpayer. The court dismissed both 
bills for lack of jurisdiction without passing on the merits, thus 
leaving the constitutionality of the act still uncertain. The case for 
the Commonwealth was argued by Assistant Attorney-General 
Alexander Lincoln and the taxpayer’s case was argued by William 
L. Rawls, Esq., of Baltimore, and Hon. J. Weston Allen. 

In view of the far reaching importance of the questions and 
the fact that another Federal aid measure (the Sterling-Towner Act, 
relating to education), involving an appropriation of about $100,- 
000,000, of which Massachusetts will be expected to pay a large 
share, is looming up on the congressional docket, with, doubtless, a 
good many more Federal aid schemes, for bringing on the millen- 
nium, in the background, the full report of the court’s opinion and 
an extract from the argument of Mr. Rawls, who made the principal 
argument on the merits, are reprinted in order to show clearly how 
the matter stands. In reading the following it should be remem- 
bered that the act does not merely appropriate money, but creates a 
Federal bureau with authority to withhold the money if the 
State representatives do not comply with the relations of the Fed- 
eral bureau, thus creating a very practical control of State affairs 
in the Federal bureau. 


F. W. G. 
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OPINION OF THE COURT 


Commonwealth of Massachusetts, 
Plaintiff, 
24 Original US. 
Andrew W. Mellon, Secretary of the 
Treasury et al. 
Harriet A. Frothingham, Appellant, | 
962 US. 
Andrew W. Mellon, Seeretary of the } 
Treasury et al. 
[June 4, 1923.] 


Appeal from the Court of 
Appeals of the District 
of Columbia. 


Mr. Justice SUTHERLAND delivered the opinion of the Court. 


These cases were argued and will be considered and disposed of 
together. The first is an original suit in this Court. The other 
was brought in the Supreme Court of the District of Columbia. 
That court dismissed the bill and its decree was affirmed by the 
District Court of Appeals. Thereupon the case was brought here 
by appeal. Both cases challenge the constitutionality of the Act 
of November 23, 1921, 42 Stat. 224, e. 135, commonly called the 
Maternity Act. Briefly, it provides for an initial appropriation 
and thereafter annual appropriations for a period of five years, to 
be apportioned among such of the several States as shall accept and 
comply with its provisions, for the purpose of co-operating with 
them to reduce maternal and infant mortality and protect the 
health of mothers and infants. It creates a bureau to administer 
the act in co-operation with state agencies, which are required to 
make such reports concerning their operations and expenditures as 
may be prescribed* by the federal bureau. Whenever that bureau 
shall determine that funds have not been properly expended in 
respect of any State, payments may be withheld. 

It is asserted that these appropriations are for purposes not 
national, but local to the States, and together with numerous similar 
appropriations constitute an effective means of inducing the States 
to yield a portion of their sovereign rights. It is further alleged 
that the burden of the appropriations provided by this act and 
similar legislation falls unequally upon the several States, and rests 
largely upon the industrial States, such as Massachusetts; that 
the act is a usurpation of power not granted to Congress by the 
Constitution—an attempted exercise of the power of local self- 
government reserved to the States by the Tenth Amendment; and 
that the defendants are proceeding to carry the act into operation. 
In the Massachusetts case it is alleged that the plaintiff’s rights 
and powers as a sovereign State and the rights of its citizens have 


* Italics are ours.—Ed. 
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been invaded and usurped by these expenditures and acts; and 
that, although the State has not accepted the act, its constitutional 
rights are infringed by the passage thereof and the imposition upon 
the State of an illegal and unconstitutional option either to yield 
to the Federal Government a part of its reserved rights or lose 
the share which it would otherwise be entitled to receive of the 
moneys appropriated. In the Frothingham case plaintiff alleges 
that the effect of the statute will be to take her property, under the 
guise of taxation, without due process of law. 

We have reached the conclusion that the cases must be disposed 
ot for want of jurisdiction without considering the merits of the 
constitutional questions. 

In the first case, the State of Massachusetts presents no justi- 
ciable controversy either in its own behalf or as the representative 
of its citizens. The appellant in the second unit has no such inter- 
est in the subject matter, nor is any such injury inflicted or threat- 
ened, as will enable her to sue. 

First. The State of Massachusetts in its own behalf, in effect, 
complains that the act in question invades the local concerns of 
the State, and is a usurpation of power, viz.: the power of local self 
government reserved to the States. 

Probably, it would be sufficient to point out that the powers of 
the State are not invaded, since the statute imposes no obliga- 
tion but simply extends an option which the State is free to accept 
or reject. But we do not rest here. Under Article III, Section 2, 
of the Constitution, the judicial power of this court extends ‘‘to con- 
troversies . . . between a state and citizens of another state’’ 
and the Court has original jurisdiction ‘‘in all cases . . . in 
which a state shall be a party.’’ The effect of this is not to confer 
jurisdiction upon the court merely because a State is a party, but 
only where it is a party, to a proceeding of judicial cognizance. 
Proceedings not of a justiciable character are outside the con- 
templation of the constitutional grant. In Wisconsin v. Pelican 
Insurance Co., 127 U. S. 265, 289, Mr. Justice Gray, speaking for 
the court, said: 

‘* As to ‘controversies between a State and citizens of another 
State:’ The object of vesting in the courts of the United States 
jurisdiction of suits by one State against the citizens of another 
was to enable such controversies to be determined by a national 
tribunal, and thereby to avoid the penalty, or suspicion of par- 
tiality, which might exist if the plaintiff State were compelled to 
resort to the courts of the State of which the defendants were citi- 
zens. Federalist No. 80; Chief Justice Jay, in Chisholm v. Georgia, 
2 Dall. 419, 475; Storey on the Constitution, par. 1638, 1682. The 
grant is of ‘judicial power,’ and was not intended to confer upon 
the courts of the United States jurisdiction of a suit or prosecution 
by the one State of such a nature that it could not, on the settled 
principles of public and international law, be entertained by the 
judiciary of the other State at all.’’ 
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That was an action brought by the State of Wisconsin to en- 
force a judgment of one of its own courts for a penalty against a 
resident of another State, and, in pursuance of the doctrine an- 
nounced by the language just quoted, this Court declined to assume 
jurisdiction upon the ground that the courts of no country will exe- 
cute the penal laws of another. 

In an earlier case it was held that a proceeding by mandamus 
by one State to compel the Governor of another to surrender a 
fugitive from justice was not within the powers of the judicial de- 
partment, since the duty of the Governor in the premises was in 
the nature of a moral rather than a legal obligation. Kentucky 
v. Dennison, 24 How. 66, 109. In New Hampshire v. Louisiana: 
New York v. Louisiana, 108 U. 8S. 76, this Court declined to take 
jurisdiction of actions to enforce payment of the bonds of another 
State for the benefit of the assignors, citizens of the plaintiff States. 
In Georgia v. Stanton, 6 Wall. 50, 75, and kindred eases, to which 
we shall presently refer, jurisdiction was denied in respect of ques- 
tions of a political or governmental character. On the other hand, 
jurisdiction was maintained in Texas v. White, 7 Wall. 700; The 
State of Florida v. Anderson, 91 U. S. 667; and Alabama v. Burr, 
115 U. S. 413, because proprietary rights were involved; in Georgia 
v. Tennessee Copper Company, 206 U. S. 230, 237, because the right 
of dominion of the State over the air and soil within its domain was 
affected ; in Missouri v. Holland, 252 U. S. 416, because as asserted, 
there was an invasion, by acts done and threatened, of the quasi- 
sovereign right of the State to regulate the taking of wild game 
within its borders; and in other eases because boundaries were in 
dispute. It is not necessary to cite additional cases. The foregoing, 
for present purposes, sufficiently indicate the jurisdictional line of 
demarcation. 

What, then, is the nature of the right of the State here asserted 
and how is it affected by this statute? Reduced to its simplest 
terms, it is alleged that the statute constitutes an attempt to legis- 
late outside the powers granted to Congress by the Constitution 
and within the field of local powers exclusively reserved to the 
States. Nothing is added to the force or effect of this assertion 
by the further incidental allegations that the ulterior purpose of 
Congress thereby was to induce the States to yield a portion of 
their sovereign rights; that the burden of the appropriations falls 
unequally upon the several States; and that there is imposed upon 
the States an illegal and unconstitutional option either to yield to 
the Federal Government a part of their reserved rights or lose 
their share of the moneys appropriated. But what burden is im- 
posed upon the States, unequally or otherwise? Certainly there 
is none, unless it be the burden of taxation, and that falls upon 
their inhabitants, who are within the taxing power of Congress as 
well as that of the States where they reside. Nor does the statute 
require the States to do or to yield anything. If Congress enacted 
it with the ulterior purpose of tempting them to yield, that pur- 
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pose may be effectively frustrated by the simple expedient of not 
yielding. 

In the last analysis, the complaint of the plaintiff State is 
brought to the naked contention that Congress has usurped the 
reserved powers of the several States by the mere enactment of the 
statute, though nothing has been done and nothing is to be done 
without their consent; and it is plain that that question, as it is thus 
presented, is political and not judicial in character, and therefore 
is not a matter which admits of the exercise of the judicial power. 

In Georgia v. Stanton, supra, this Court held that a bill to 
enjoin the Secretary of War, and other officers, from carrying into 
execution certain acts of Congress, which it was asserted would 
annul and abolish the existing state government and establish 
another and different one in its place, called for a judgment upon 
a political question and presented no ease within the jurisdiction 
of the Court. Mr. Justice Nelson, speaking for the Court, said 
(6 Wall. 77) : 

‘‘That these matters, both as stated in the body of the bill, and, 
in the prayer for relief, call for the judgment of the court upon 
political questions, and, upon rights, not of persons or property, 
but of a political character, will hardly be denied. For the rights 
for the protection of which our authority is invoked, are the rights 
of sovereignty, of political jurisdiction, of government, of corporate 
existence as a State, with all its constitutional powers and privileges. 
No ease of private rights or private property infringed, or in 
danger of actual or threatened infringement, is presented by the 
bill, in a judicial form, for the judgment of the court.’’ 

In Cherokee Nation v. Georgia, 5 Pet. 1, an injunction was 
sought to prevent certain acts of legislation from being carried into 
execution within the territory of the Cherokee Nation of Indians, 
the original jurisdiction of this Court being invoked on the ground 
that plaintiff was a foreign nation. It was asserted that the acts 
in question, if executed, would have the effect of subverting the 
tribal government and subjecting the Indians to the jurisdiction 
of the State of Georgia. It was held that the Cherokee Nation could 
not be regarded as a foreign nation, within the meaning of the 
Judiciary Act, but Chief Justice Marshall, delivering the opinion 
for the majority, said, further (p. 20) : 

‘‘That part of the bill which respects the land occupied by the 
Indians, and prays the aid of the court to protect their possession 
may be doubtful. The mere question of right might perhaps be 
decided by this court in a proper ease with proper parties. But 
the court is asked to do more than decide on the title. The bill 
requires us to control the legislature of Georgia, and to restrain 
the exertion of its physical force. The property of such an inter- 
position by the court may well be questioned. It savors too much 
of the exercise of political power to be within the proper province 
of the judicial department.’’ 








And Mr. Justice Thompson, with whom Mr. Justice Story con- 
curred, in the course of an opinion, said (p. 75) : 

‘*It is only where the rights of persons or property are involved, 
and when such rights can be presented under some judicial form 
of proceedings, that courts of justice can interpose relief. 

‘*This court can have no right to pronounce an abstract opinion 

upon the constitutionality of a state law. Such law must be 
brought into actual or threatened operation, upon rights properly 
falling under judicial cognizance, or a remedy is not to be had 
here.”’ 
See also Luther v. Borden, 7 How. 1; Mississippi v. Johnson, 4 
Wall 475, 500; Pacific Telephone Co. v. Oregon, 223 U. S. 118; 
Lowisiana v. Texas, 176 U. 8S. 1, 23; Fairchild v. Hughes, 258 U.S. 
126. 

It follows that in so far as the case depends upon the assertion 
of a right on the part of the State to sue in its own behalf we are 
without jurisdiction. In that aspect of the case we are called upon 
to adjudicate, not rights of person or property, nor rights of domin- 
ion over physical domain, not quasi-sovereign rights actually in- 
vaded or threatened, but abstract questions of political power, of 
sovereignty, of government. No rights of the State falling within 
the scope of the judicial power have been brought within the actual 
or threatened operation of the statute and this Court is as much 
without authority to pass abstract opinions upon the constitution- 
ality of acts of Congress as it was held to be, in Cherokee Nation v. 
Georgia, supra, of state statutes. If an alleged attempt by con- 
gressional action to annul and abolish an existing state govern- 
ment ‘‘with all its constitutional powers and privileges,’’ presents 
not justiciable issue, as was ruled in Georgia v. Stanton, supra, no 
reason can be suggested why it should be otherwise where the 
attempt goes no farther, as it is here alleged, than to propose to 
share with the State the field of state power. 

We come next to consider whether the suit may be maintained 
by the State as the representative of its citizens. To this the 
answer is not doubtful. We need not go so far as to say that a 
State may never intervene by suit to protect its citizens against 
any form of enforcement of unconstitutional acts of Congress; but 
we are clear that the right to do so does not arise here. Ordinarily, 
at least, the only way in which a State may afford protection to 
its citizens in such eases is through the enforcement of its own 
criminal statutes, where that is appropriate, or by opening its 
courts to the injured persons for the maintenance of civil suits or 
actions. But the citizens of Massachusetts are also citizens of the 
United States. It cannot be conceded that a State, as parens patriae, 
may institute judicial proceedings to protect citizens of the United 
States from the operation of the statutes thereof. While the State, 
under some circumstances, may sue in that capacity for the protec- 
tion of its citizens (Missouri v. Illinois and Chicago District, 180 
U. S. 208, 241), it is no part of its duty or power to enforce their 
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rights in respect of their relations with the Federal Government. 
In that field it is the United States, and not the State, which repre- 
sents them as parens patriae, when such representation becomes 
appropriate; and to the former, and not to the latter, they must 
look for such protective measures as flow from that status. 

Second. The attack upon the statute in the Frothingham case 
is, generally, the same, but this plaintiff alleges, in addition that 
she is a taxpayer of the United States; and her contention, though 
not clear, seems to be that the effect of the appropriation com- 
plained of will be to increase the burden of future taxation and 
thereby take her property without due process of law. The right 
of a taxpayer to enjoin the execution of a federal appropriation act, 
on the ground that it is invalid and will result in taxation for 
illegal purposes, has never been passed upon by this Court. In 
cases where it was presented, the question has either been allowed to 
pass sub silentio or the determination of it expressly withheld. Muil- 
lard v. Roberts, 202 U. S. 429, 438; Wilson v. Shaw, 204 U. S. 24, 
31; Bradfield v. Roberts, 175 U. S. 291, 295. The case last cited came 
here from the Court of Appeals of the District of Columbia, and 
that court sustained the right of the plaintiff to sue by treating 
the case as one directed against the District of Columbia, and there- 
fore subject to the rule frequently stated by this Court, that 
resident taxpayers may sue to enjoin an illegal use of the moneys 
of a municipal corporation. Roberts v. Bradfield, 12 App. Cases 
D. C. 453, 459-460. The interest of a taxpayer of a municipality 
in the application of its moneys is direct and immediate and the 
remedy by injunction to prevent their misuse is not inappropriate. 
It is upheld by a large number of state cases and is the rule of this 
Court. Crampton v. Zabriskie, 101 U. S. 601, 609. Nevertheless, 
there are decisions to the contrary. See, for example, Miller v. 
Grandy, 13 Mich. 540, 550. The reasons which support the exten- 
sion of the equitable remedy to a single taxpayer in such eases 
are based upon the peculiar relation of the corporate taxpayer to 
the corporation, which is not without some resemblance to that 
subsisting between stockholder and private corporation. IV Dillon 
Municipal Corporations, 5th Ed., § 1580, et seq. But the relation 
of a taxpayer of the United States to the Federal Government is 
very different. His interest in the moneys of the Treasury— 
partly realized from taxation and partly from other sources—is 
shared with millions of others; is comparatively minute and inde- 
terminable; and the effect upon future taxation, of any payment 
out of the funds, so remote, fluctuating and uncertain, that no basis 
is afforded for an appeal to the preventive powers of a court of 
equity. 

The administration of any statute, likely to produce additional 
taxation to be imposed upon a vast number of taxpayers, the extent 
of whose several liabilities is indefinite and constantly changing, is 
essentially a matter of public and not of individual concern. If 
one taxpayer may champion and litigate such a cause, then every 
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other taxpayer may do the same, not only in respect of the statute 
here under review, but also in respect of every other appropriation 
act and statute whose administration requires the outlay of public 
money, and whose validity may be questioned. The bare suggestion 
of such a result, with its attendant inconveniences, goes far to sus- 
tain the conclusion which we have reached, that a suit of this char- 
acter cannot be maintained. It is of much significance that no 
precedent sustaining the right to maintain suits like this has been 
ealled to our attention, although, since the formation of the govern- 
ment, as an examination of the acts of Congress will disclose, a large 
number of statutes appropriating or involving the expenditure of 
moneys for non-federal purposes have been enacted and carried 
into effect. 

The functions of government under our system are appor- 
tioned. To the legislative department has been committed the duty 
of making laws; to the executive the duty of executing them; and 
to the judiciary the duty of interpreting and applying them in 
eases properly brought before the courts. The general rule is that 
neither department may invade the province of the other and 
neither may control, direct or restrain the action of the other. 
We are not now speaking of the merely ministerial duties of 
officials. Gaines v. Thompson, 7 Wall. 347. We have no power 
per se to review and annul acts of Congress on the ground that they 
are unconstitutional. That question may be considered only when 
the justification for some direct injury suffered or threatened, 
presenting a justiciable issue, is made to rest upon such an act. 
Then, the power exercised is that of ascertaining and declaring 
the law applicable to the controversy. It amounts to little more 
than the negative power to disregard an unconstitutional enact- 
ment, which otherwise would stand in the way of the enforcement 
of a legal right. The party who invokes the power must be able 
to show not only that the statute is invalid but that he has sus- 
tained or is immediately in danger of sustaining some direct injury 
as the result of its enforcement, and not merely that he suffers in 
some indefinite way in common with people generally. If a case 
for preventive relief be presented the court enjoins, in effect, not 
the execution of the statute, but the acts of the official, the statute 
notwithstanding. Here the parties plaintiff have no case. Look- 
ing through forms of words to the substance of their complaint, 
it is merely that officials of the executive department of the govern- 
ment are executing and will execute an act of Congress asserted 
to be unconstitutional; and this we are asked to prevent. To do 
so would be not to decide a judicial controversy, but to assume a 
position of authority over the governmental acts of another and 
eo-equal department, an authority which plainly we do not 
possess. 


No. 42, Original, dismissed. 
No. 962 affirmed. 
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EXTRACT FROM THE ORAL ARGUMENT OF WILLIAM 
RAWLS, ESQ., OF BALTIMORE, IN OPPOSITION TO 
THE SHEPPARD-TOWNER MATERNITY ACT. 


‘*T contend that Congress can not use any power that it has 
got in order to invade the reserve powers of the States. Your 
Honors held in the Child Labor Tax case that you could not use 
the power of taxation to make citizens follow some rule that Con- 
gress believed ought to be enforced in the employment of children. 
You said the taxing power did not go that far; you said the inter- 
state commerce power did not go that far. We say the appropria- 
ing power does not go that far. 

If we are right, that this collection of millions of dollars into 
the Federal Treasury to be paid back to States selected according 
to rules that Congress or its agencies may lay down—distributed 
to those, and others penalized because they do not submit to the 
will of Congress—we say that that is carrying the power of appro- 
priation far beyond anything that any legislative precedents — 

Mr. JustTicE VANDEVANTER (Interposing). Is that not just 
what we have had about the educational funds? 

Mr. Raw.s. No, sir. 

Mr. JusticE VANDEVANTER. Do they give it to any State ex- 
cept under the conditions named in the Act? 

Mr. Rawts. Well, if your Honor please, the distinction be- 
tween education and this kind of an act is clear: Congress can do 
with that money that it gets from the public lands—it can give that 
to private individuals or to a State. 

The Curer Justice. Well, does not that diminish the funds of 
Congress available for general purposes, and therefore impose a 
greater tax on the citizens? 

Mr. Rawts. Yes, sir. 

The Cuier Justice. And therefore it has affected injuriously 
your client, if your argument is to be consistently carried out? 

Mr. Raw ts. No, sir; because that would depend upon whether 
the power to dispose of the proceeds was within the limits of the 
express power. You have the express power to dispose of the 
public lands. 

The Cuter Justice. But not of the money? 

Mr. Justice VANDEVANTER. Wait a minute. What is the 
power about that? 

Mr. Rawts. I did not eatch that. 

Mr. Justice VANDEVANTER. What is the constitutional pro- 
vision that you are relying upon about the public lands? 

Mr. Rawis. Why, the Constitution provides ‘‘that the Con- 
gress shall have power to dispose of and make all needful rules and 
—s respecting the territory or other property of the United 

tates.”’ 

















Mr. Justice VANDrvANTER. Yes; it includes ‘other property’ 
right in with the territory, does it not? 

Mr. Raw is. Yes, sir; but if you for a moment carry the taxes 
into the property—particularly when used in that connection, of 
‘territory or other property,’ then you do away with admitted 
limitations upon the taxing power; because everybody that has 
written on this subject recognizes that the taxes raised are limited 
to the common defense, general welfare and payment of the debts. 
So that you cannot possibly carry the taxes into that ‘other prop- 
erty,’ without doing away with that admitted restraint. 

And then, of course, that provision itself shows, by using the 
words ‘other property’ in connection with ‘territory,’ that it was 
intended that the property there referred to was property like land 
—and not intended to cover proceeds, or the revenues collected by 
taxation. 

The Cuter Justice. But if the money comes into the Treasury 
of the United States through land, and is used for an improper 
purpose, it affects you just the same as it does under your present 
argument ? 

Mr. Rawts. I am not admitting for a moment, may it please 
the Court, that if it is used for a purpose not authorized that the 
taxpayer is not injured. I am not making that concession at all. 

The Cuter Justice. Therefore, every example of the use of the 
proceeds of the land, or the land itself, for something that is not 
within the enumerated powers of Congress, is an example of legis- 
lation in violation of the principles that you are proposing? 

Mr. Rawts. No, sir; because I claim that there is a wider 
power to dispose of property, which it was intended that the Gov- 
ernment should dispose of in order that it might be settled,—in 
order that it might be developed, it was given the power of dis- 
position. And as it could give away the land itself—I am not 
drawing any fine distinction between the segregated proceeds of 
that land and the land; but the power of disposition which was 
expressly conferred over that property, that territory, is a far 
broader power than the power to apply the revenues raised by 
taxation to the specific purposes named in the Constitution. 

Now, may I develop those two propositions briefly—these two 
that I stated in the beginning of my argument? 

No one has ever claimed—certainly not for many years— 
that the power of appropriation of revenue raised by taxation— 
that that clause of the Constitution which conferred that power 
carried any power of substantive legislation. 

Hamilton was the first to expound this doctrine, that money 
could be applied for objects outside of the Constitution; that is, 
outside of the objects contemplated by the enumerated powers—and 
admitted that what Congress did must be the bare and naked act 
of appropriation. 

And Judge Storey, who takes the same view as Hamilton as 
to the unrestricted nature, or as to the broad nature of the power, 
also admits that you con not attach any legislation to appropriation. 
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And why, may it please your Honors? If you admit that Con- 
gress has power to appropriate money for all of these purposes 
outside of the grants, then it has power to legislate with reference 
to these objects outside of the grants. And then what earthly 
reason was there for putting any enumeration of powers in the 
Constitution? The moment you pass the line of bare, naked appro- 
priation, then you wipe out the Constitution. 

The Curer Justice. And therefore, there is no power to give 
on condition ? 

Mr. Raw.s. Therefore there is no power to give on condition, 
because the power to give on condition presupposes and is based 
on some power or jurisdiction over the subject matter of the appro- 
priation—over the subject matter. 

Could Congress appropriate $1,000,000, to be distributed to 
the States, on condition that they pass a model divorce law, or that 
they would confine themselves within a certain scheme for educa- 
tional purposes? The moment you recognize the right to attach 
a condition, then you have the power of Congress stretched this 
far: That it can make the appropriation so great that the failure 
to accept that condition will put a compulsion upon the States, that 
will destroy any free will in their decision. 

Now, that is our fundamental proposition, may it please your 
Honors. Here is a matter that, upon every hand, must be admitted 
to be exclusively within the authority of the States: The matter 
of maternity and child welfare. No one would contest that that 
is within the exclusive power of the States. 

Yet Congress has appropriated this money. On what condi- 
tion? That the States will submit a plan that a Federal Board 
here in Washington here approves. 

Well, of course, having that power of approval, it has the power 
of denying any right in the appropriation, unless that approval is 
given. You have got some States, therefore, agreeing with the 
Federal Government. 

And by the way, Where is there any power for compacts for 
extension of power in the Federal Constitution? But you have 
got some consenting and others refusing to consent. You have got 
certain States rewarded for their compliance with the will of Con- 
gress. And you have got other States punished, because they in- 
sisted upon exercising their undoubted powers. 

May it please your Honors, can it be that this vast power, this 
great engine of the Government, raising money and appropriating 
it—ean it be possible that the States can be drained of their 
resources available to them for carrying out their own powers? 
Can it be that they can be drained of those resources, have them 
brought here to Washington, and then the States be compelled to 
come here and agree with the Federal Board as to certain matters 
within their jurisdiction, in order to get back that revenue? 

That is where the admission of the power to dispose of revenue 
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on condition carries you. And you have got to go that far if you 
admit tt. 

If you admit that Congress can, by this vast power, coerce the 
States into submission, as to matters wholly within their power, 
to the will of Congress, then what becomes of our dual form of 
government ? 

Another fundamental principle: I want to carry this matter, 
if I can, beyond the realm of debate as to its validity. I am not 
intending to discuss at any length the so-called ‘general welfare 
clause,’ because, while we believe it is clear—we believe our con- 
tention is clear, that the words themselves are not doubtful, and 
therefore you have got to reject, under the rules of construction— 
yet it was my intention to argue this case upon principles that 
were beyond the realm of debate; and what I have just said, I 
believe, will indicate the next step in my argument: 

This is a union of equals, or it is no union at all. This Court 
has held in a long line of cases that, even in admitting a State 
into the Union, you cannot fetter it with any provision that will 
prevent, after it comes into the Union, its exercise of full sover- 
eign power. You can not make any agreement with a State, even 
after it comes into the Union, about its own internal government. 
You can not do it when you admit them into the Union. 

Now, is it to be said that Congress can reduce the States to 
submission by the exercise of this appropriating power? 

In the case of Coyle v. Oklahoma, there was a provision in the 
act admitting Oklahoma into the Union in which it was provided 
that the capital of Oklahoma should remain, I think, at some place 
other than Guthrie, or wherever it is, for a certain length of time. 
Within that length of time the State changed the capital; and this 
Court held that Congress had no such power; its power was to 
admit States, admitting them upon equality with other States; that 
is, with full sovereignty, unfettered sovereignty, except, of course, 
in so far as restrained by the grants in the Federal Constitution; 
that that provision seeking to restrain the State from exercising 
one of those powers was invalid and passed out of existence the 
moment it became a State. 

You have held that as to all the Northwest Territory; that the 
acts admitting those States, with the proviso to the effect, I believe, 
that the Northwest Ordinance should be preserved—the Court 
has held that even that solemn compact passed out of existence 
when the States became members of the Union. 

And the reason is that if you aid one State by an agreement, 
you are destroying the equality of the States. And what becomes 
of that equality when you have got certain States coming here to 
a Federal bureau sitting in Washington, planning its internal gov- 
ernment according to the will and direction of that Federal bureau 
—when it is compelled to do it or it can not get the revenues with 
which to carry on that particular undertaking or governmental 
activity within the State? You have got certain of them reduced 
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to submission; you have got others strong and they will hold out. 
Is that a union of equals? 

May I say this to your Honors, returning to the first proposi- 
tion for a moment? That in the interpretation of this general 
welfare clause, I want your Honors to have your attention called 
to the appendix of our brief, in which we have stated the inter- 
pretation which we have given the exposition by Mr. Madison of 
this general welfare clause, which shows— 

The Cuter JUSTICE (interposing) Which is your brief? 

Mr. Raw .s. Ours is the white brief; it is the larger one. 

We have given in there Mr. Madison’s exposition of that 
clause. And by the way, I say this for the purpose of showing you 
that you must find justification for all these various acts outside 
of the appropriating power; because if you take the illustration of 
the Agricultural Department—if you take that illustration which 
erected a bureau or some other agency there, you have undoubtedly 
got something in addition to an appropriation; you have undoubt- 
edly got something in addition; it is substantive legislation, admit- 
tedly. And therefore you have to go to the enumerated powers to 
find that justification. I think Mr. Madison in this paper demon- 
strates almost to a mathematical certainty that that clause can not 
justify these various appropriations. 

The Cuier Justice. What is the date of this letter? 

Mr. Rawis. 1830. That letter was written at the time of the 
debate over internal improvements, or the controversy over interna! 
improvements. 

You can not justify those acts under the appropriating power; 
because, as I have said, they erect these agencies and provide their 
duties. Now, clearly, that is not appropriating money; that is 
legislation. 

And again, we deny the general power of appropriation under 
that clause, outside of the enumerated grants, because the appro- 
priation must be for the common defense and the general welfare; 
it must be for that purpose. 

Now, unless Congress has got power—of course, within the 
enumerated grants you follow your money; money is the ordinary 
method of accomplishing the various activities of government; you 
follow your money; you make it effective. You make that appro- 
priation effective, seeing that it accomplishes its results. 

But as to the objects beyond the power of Congress, it is an 
appropriation for no purpose; because if Congress has not the 
power to follow money to see that it is devoted to the purpose for 
which it is appropriated, then when the money leaves the Treasury 
it leaves it divested of all power on the part of Congress, and 
therefore it can not be for the common defense or general welfare. 

In other words, money being a great auxiliary power; a power, 
as Mr. Hamilton said, which is the sinew of the government; in 
peaceful times it is the great force of the nation in accomplishing 
its results. If you extend that power beyond those objects over 
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which Congress has full authority, then you have this money going 
out of the Treasury for purposes over which Congress has no econ- 
trol, merely as money, and therefore divested of any purpose which 
could be contemplated under the most latitudinarian construction 
of the words ‘common defense and general welfare’. 

Mr. Madison demonstrates that construction. He also points 
out this, which I have already adverted to briefly—This paper was 
written at a time, as I have stated, when money was being appro- 
priated to the States for the purpose of building post roads, or 
building roads, canals and internal improvements. 

The argument was made, of course, that that was not within 
the power of Congress. Clearly, now, by universal admission, it is. « 
But those who contended that it was beyond the power of Congress 
made a modified argument, that it could be appropriated and given 
to the States, by an agreement with the States. And that is an 
appropriation ‘on condition’; because ‘on condition’ is nothing 
but a contract where it contemplates acceptance; the acceptance 
of a condition brings about a contract. 

Well, Mr Madison demonstrates in this letter that, if you per- 
mitted Congress to make these agreements, these appropriations on 
condition, that you would be amending the Constitution by a form 
not recognized, that is carrying power into the Federal Govern- 
ment which had not been carried there by the original Constitution, 
or by any amendment duly ratified. 

Therefore, may it please your Honors, on these grounds—and 
we believe compelling grounds—this act must be stricken down. 

It is not for me to follow the learned Solicitor General in his 
statement of the policy of this law—whether it is good or bad. It 
is a question of power; it is a question of whether or not Congress 
has power to enact it. We earnestly submit to the Court that a 
recognition of the power to pass an act of this kind means the 
destruction of the dual form of government under which we live. 
And we are here because we believe that that dual form of govern- 
ment is worth preserving, and ought to be preserved.’’ 


EXTRACTS FROM AN ADDRESS OF THE RT. HON. LORD 
CLYDE, LORD-JUSTICE GENERAL OF SCOTLAND, 
BEFORE THE EDINBURGH JURIDICAL SOCIETY 
IN OCTOBER, 1921. 


INTRODUCTORY STATEMENT. 

In the May number this address was referred to in the article 
on ‘‘The ‘Functioning’ of the Judicial Intellect’’ and because of 
their striking interest as the reflections of the head of the profession 
in Seotland, the following extracts are reprinted as likely to interest, 
and broaden the horizon of, members of the Massachusetts Bar. We 














81 


are indebted to Chief Justice Rugg for calling our attention to the 
address, which will be found in full in the Scottish Law Review for 
January, and February, 1922. 


EXTRACTS FROM LORD CLYDE’S ADDRESS. 


‘*The whole volume of the labours of the legal profession 
is summed up in the Society’s name. For the beginning and 
the end of that profession’s work is jus dicere. It is not the 
judge only, before whom a wrong-doer is brought or to whom 
a dispute is submitted, qui jus dicit in his judgment, though 
his position gives his dictum authority. When a legal 
adviser is asked to enlighten a client anxious to know the 
right of a matter, and tells him the right of it—he too jus 
dicit in his opinion. And the law agent who puts his 
employer in the way of giving legal form and effect to his 
business or personal transactions jus dicit also. To enforce 
the law of the land, to explain it, to apply it—these are of 
course the high and responsible duties of the profession 
of the law; and in the performance of them, the Courts and 
the two branches into which the profession is divided, act 
in the closest inter- dependence. : 

‘The function jus dicere, in short, is one which belongs 
to confidential—not to hireling—relations: 

‘*Professional privileges are held in public trust. Only 
in outward seeming does the judge appear to hold a status 
of obligation—to discharge the munus of a publie offictum— 
in a sense different from that in which counsel or solicitor 
hold their respective qualifications and perform their respee- 
tive duties. Judge, counsel, and writer, are all three equally 
members of the College of Justice, and the two latter per- 
form an officitum for the clients they serve, equally with the 
judge, and are just as responsible to the public at large in 
the performance of it as the judge is. There is a topic I 
have heard ardently debated at the fireplace which may be 
used to illustrate this. A pleader knows or believes that his 
client’s case is put out of Court by an authority of which 
he perceives that his opponent and the bench are alike bliss- 
fully forgetful—ought he to keep his thumb on it and win, 
or disclose it and take his chanee? Of course there are not 
many cases which raise this predicament purely. But there 
are a good many in which it pinches more or less. My 
answer to the question is that the pleader betrays his pro- 
fession if he opens the ease without disclosing the authority. 
To begin with, it seems as clear as can be that the pleader’s 
duty to his client was to tell him he had no ease before he 
came into Court at all: his obligation jus dicere surely 
required as much as that. If, notwithstanding, the client 
chose to take a sporting chance the pleader’s duty is to do 
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his utmost to induce the Court to aid him in removing or 
circumventing the obstacle which the course of prior decision 
has thrown across the path—either by overruling or dis- 
tinguishing it—but never to conceal it, or to represent to the 
tribunal whose assistance in vindicating the Right is invoked 
that something or other is the law which the pleader knows 
is not. I remember it used to be argued in extenuation that 
it is the business of the Court to know the authorities. One 
fallacy in this contention seems to be that, if it was sound, 
it would make the citation of any authority an impertinence. 
Besides, I suspect that, if the hypothesis on which it rests 
were well founded, there would be very few of use fit to 
hold the King’s Commission. Strangely enough, where 
matters of fact are concerned, the right and the wrong of 
this problem in professional morals are never in doubt in 
any one’s mind. If a fact vitally relevant to the obtaining 
of the legal remedy sought is knowingly withheld, the mis- 
demeanour is called by its proper name—a fraud on the 
Court, and discipline follows discovery. Yet the only sub- 
stantial difference between smart practice in fact and smart 
practice in law is that the client is a participant in the first, 
while the latter is the work of his advisers alone—a differ- 
ence which if it counts for anything does not tell in favour 
of the latter. 


‘‘The Court in turn relies, and is entitled to rely, on 
the completeness and efficiency with which the professional 
work of investigation, deliberation, and presentation is per- 
formed for the case. 


** At the same time I must not be suspected of any desire 
to attenuate the share of responsibility which is borne by the 
judge at the hearing of a ease. I entertain no partiality 
for a judicial pose of non-intervention in debate, and I have 
no patience with what may be called the dum defluat amnis 
attitude. On the contrary, I think the judge’s duty is to 
contribute of his best to the process of elucidating and 
examining the crucial issue. According to my own experi- 
ence, the silent gloom of mere judicial receptivity is far 
more paralysing in its effects upon the pleader than the 
frequent but responsive interruptions which issue from an 
active mind. Of course, there is a moderation—that counsel 
of perfection— in all things: and there is a well-known dis- 
tinction between the expedient uses of a pepper-box and 
the useless interferences of a chatterbox. But if the pepper- 
box is handled in good temper, and with the genuine inten- 
tion to bring out the true flavour of the dish, I am certain 
that the application of something more than just enough of 
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its contents is less detrimental than abstention from its use. 
One other point in this connection—it must not be supposed 
that the decision of a case is in general made any easier by 
the cireumstance that it has been well argued. It is true 
that much of the anxiety and uncertainty which always 
attends the formation of a judgment upon a case that has 
been imperfectly presented is removed when its penetralia 
have been thoughtfully explored in debate. But the keener 
the pleader’s work, the more delicate in general becomes the 
balance between those ultimate considerations upon which 
the crisis of a sound opinon turns. The fact remains that if 
the best is to be got out of a machine, all its parts must work 
together in the spirit of that mutual interdependence of 
which I speak. Whatever we do, we shall of course make 
our mistakes in plenty, fall into the abounding traps of 
misconception, and be guilty of errors of judgment. But 
there is one mistake, one source of failure, we can all avoid, 
which is to do anything less than our very best. . . . I 
know it is a familiar reflection in the minds of counsel that 
the value of his opinion to the client who pays for it depends 
quite as much on the completeness and balance of the drafts- 
manship of the memorial in which the solicitor purveys to 
him the raw material as on the fullest measure of experi- 
enced sagacity and sound learning counsel can bring to bear 
upon it. In the same way the value which the country gets 
out of its costly judicial machinery for the administration 
of justice depends just as vitally on the degree of efficiency 
with which the profession in both its branches renders its 
services in the Courts as on the powers however brilliant, 
the breadth however sane and equitable, the accomplishments 
and pains however lavishly and loyally bestowed, of its 
judicial minds.’’ 


SUTCLIFFE’S ‘‘IMPRESSIONS OF AN AVERAGE 
JURYMAN”’ 


In the May number, attention was called to the Recess Com- 
mission, to consider the jury system. This Commission has now 
been appointed. In the February number various discussions of 
the jury problems appeared and it was suggested that, in the 
development of the practical details of our jury system, the point 
of view, comfort, convenience and general consideration of the 
citizens who are drafted for jury duty had been overlooked. This 
suggestion is emphasized by a little book, by Robert Stewart 
Sutcliffe, Esq., of New York, recently published by Little, Brown & 
Co., under the title ‘‘ Impressions of an Average Juryman.’’ While 
it is based on experience on New York juries, much of it is of 
general application elsewhere and it may well be read by judges, 
lawyers, court officers, and particularly by the members of the 
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Commission to Study the Jury System in Massachusetts and by 
the laymen, as well as lawyers, in the legislatures which may have 
to consider jury matters. 

The following extracts may help to focus attention on practi- 
eal problems. 


‘“‘The impressions given in this book are the impres- 
sions of the average of many hundreds of jurymen who have 
served at sessions with the writer.”’ 


THE ACCOMMODATIONS FOR THE JURY 


‘*The lack of personal comfort and of lack of dignity 
in the treatment of jurors has its reaction upon verdicts, 
and more directly upon the class of men who are wiliing to 
serve upon juries. Most men, when they have been through 
it onee, will shy aeross the street at a jury notice. The 
court rooms with their faulty ventilation, or lack of ventila- 
tion, are very bad, but the retiring rooms are a veritable 
‘chamber of horrors.’ The greatest brain in the world would 
fail to function 100 per cent if it was confined to some of 
our court rooms a few days and then subjected to the smoke 
cure of a retiring room, with twelve men smoking every- 
thing from a jimmy pipe to a bad cigarette, and the door 
and window closed. Make the juror’s job a real one and 
give him quarters that the job warrants and there will be 
a marked improvement in the material available for trying 
our cases. 

‘*Men who are serving on our juries are practically 
unanimous, in the belief that jurors are not receiving fair 
treatment and that the work is something to be evaded if 
it can possibly be arranged. It is about as agreeable to 
most of them as an ulcerated tooth, not necessarily alarming, 
but inconvenient and uncomfortable.’’ 


The Recess Commission might well study the Suffolk County 
Court House in the light of the foregoing suggestions. 


DELAYS AND WAITING IN CouRT 


‘“‘To a man ealled away from his busy office and a 
thousand and one things on his mind that need his atten- 
tion, the waste of time in court is something shocking. His 
mental condition magnifies it a hundred fold and comparison 
with his own hustling methods adds another hundred. It 
seems to him that business in court is just one unnecessary 
delay after another. When a man is actually working on a 
case he is at least using his time for some worthy purpose, 
but while he is hanging around waiting for action, ‘Time 
is money’ is blazed upon his brain. 














‘‘For every man who is busy in court there are dozens 
who are detained there just killing time. : 

‘*TIn addition to the actual money loss, the waste of time 
in courts has a direct effect upon the reluctance of busy men 
to serve. A man who might be willing to make the sacrifice 
if he is to do real constructive work, cannot see it if he is to 
give a considerable part of his time to loafing around with 
nothing to do. Restrict the exemption lists, make the jury- 
man’s job one of dignity, make him comfortable, and keep 
him busy, or let him go to his place of business when he is 
not working, and a much higher grade of jury work will 
result.’’ 


Mr. Sutcliffe also expresses his views and reflects those of 
other men on the question of women jurors. 


EXTRACT FROM CAIRNS’ ‘THE LOOM OF THE LAW’”’. 


Boston, July 18, 1923. 
To the Editor Mass. LAW QUARTERLY : 


The following extract from J. A. R. Cairns’ ‘‘The Loom of 
the Law’’, published by Hutchinson & Co., London, shows the 
experience of a competent judge in the final disposal of criminal 
cases under the summary jurisdiction without a jury and the reason 
why their decisions are apt to be in accordance with common sense. 
There is a good deal else in the book which is readable and I think 
genuine. 


‘*Prisoners in many eases elect to have their cases dis- 
posed of summarily, that is, by the Bench at Petty Sessions 
or Police Courts. Magistrates have a wide discretion to hear 
and dispose of such eases, and if prisoners are convicted, to 
punish them. The frequency with which prisoners elect to 
be tried summarily is surprising and is a tribute to the fatr- 
ness and care with which they are tried. Indeed, it is not 
the rule for prisoners to elect to be tried before a jury. Yet 
there are odd chances of escape with a jury that hardly 
exist with a magistrate who is familiar with the defenses 
whieh are usually put up. They occur and recur with ex- 
traordinary frequency. Sometimes a prisoner will put up a 
defense that he has elaborately evolved out of his imagina- 
tion, and he thinks it is as fresh as the morning, but it 
usually recalls to the Bench old memories of days on Circuit 
when the same tales were told from town to town. There 
is the diagnosis of a defense as there is the diagnosis of a 
disease, and there are specifies for both. 
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‘‘There are obvious advantages in the years of training 
and experience at the Bar that are beneficial alike to the 
community and the accused. 

‘‘Not the least of these is familiarity with the whole 
radius of law-breaking and acquaintance with the relativity 
of crimes. There is something in the detached view of the 
professional lawyer. His judgments will be freer from the 
personal elements and his views broader than the particular 
case. Standardization of sentences is impossible, but an 
appreciation of all the qualifying facts that react on an 
offence must be kept in mind. 

‘‘No more important or responsible work attaches to 
any Court of Jurisdiction than attaches to Police Courts, 
and the work deserves the best abilities, the most arduous 
effort, and the finest qualities that can be given. It is social 
medicine and surgery applied to the disorders of the body 
politic, and no man can fulfil the duties without care and 
conecern.”’ 

Yours very truly, 
RosBert WALCOTT 


FREDERIC HARRISON AND NOVELISTS’ LAW. 
(From ‘‘The Law Journal’’ for January 20, 1923.) 


‘‘Mr. Frederic Harrison, whose death, in his ninety-second 
year, has robbed English life of the most versatile and vigorous of 
its veterans, has many claims to remembrance as author, publicist 
and jurist. Not the least interesting incident in his long career 
is that, whilst a practicing conveyancer in Lincoln’s Inn more than 
half a century ago, he was consulted by George Eliot about the 
complicated plot of ‘Felix Holt,’ one of the four best legal novels 
in our language, in which it was necessary for her purpose to dis- 
possess an old English family of its estate. After attempting to 
make ‘her dim and perilous way through law books amidst agonies 
of doubt,’ she was wise enough to appeal to the friendly aid of 
Frederic Harrison, who, in his ‘Memories and Thoughts,’ gives an 
interesting account of how he came to have a hand in the fashion- 
ing of the plot: 


‘The law ease she required to fit her plot in the year 
1832 was one which on first sight of it seemed impossible in 
the face of the Statutes of Limitations. I was at first in- 
clined to think the ease to be impossible as contrary to the 
then existing Statutes of Limitations, but I presently fell 
back on the rare, but not impossible, case of a Base Fee, 
under which a settlement might be perfectly valid for the 
issue of a tenant-in-tail for many generations, but would not * 
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bar the rights of the remainder-emn. It happened that, 
before I finally submitted the scheme to George Eliot, I 
asked the opinion of a colleague at the Bar. The man I 
consulted chanced to be the late Lord Herschell, who was 
then a junior barrister. Having his entire concurrence, I 
carried the scheme to George Eliot, who at once recast her 
plot, and was enabled to carry back the settlement of the 
Transome estates not only forty years, but for more than 
a century. An attempt was made in a Review to throw 
doubt upon the correctness of the law on which ‘Felix Holt’ 
was based; but an eminent conveyancer of Lincoln’s Inn 
disposed of this criticism in a conclusive answer in the 
Press.’ 


One brief passage in the celebrated novel is entirely Mr. 
Harrison’s, and that is the ‘opinion’ of the Attorney-General, 
which is printed in italies in one of the closing chapters. Nor is 
‘Felix Holt’ the only novel on which he was consulted. George 
Eliot invoked his assistance on an incidental point of law in 
‘Daniel Deronda.’ Nor was Lord Herschell the only famous judge 
whose advice the conscientious novelist enjoyed. About the legal 
point in ‘Daniel Deronda’ she had a talk with Lord Bowen—then 
a busy junior at the Common Law Bar—before she consulted Mr. 
Harrison. Would that other novelists—and dramatists, too—were 
equally ready to avail themselves of the help of their legal friends 
in getting their bad law corrected! That, however, might be to 
deprive thei legal readers of the one element of humour which the 
works of some of them possess. ”’ 


ANOTHER QUESTIONNAIRE OF THE LEGAL RESEARCH 
COMMITTEE OF THE COMMONWEALTH FUND 
ON THE LAW OF EVIDENCE 


In the December number for 1922, a questionnaire was printed for 
the information of the bar and convenient reference relating to the sub- 
ject of business entries. The Secretary has just received a letter from 
the chairman on behalf of the Committee in which he desires through the 
QUARTERLY “to thank the members of the profession for their most helpful 
answers and letters as to the operation of G, L., c. 233, s. 65.” He then 
continues, 

“The committee is now engaged in another inquiry of which 
the enclosed letter and questionnaire are fully explanatory. Any 
publicity which you may think proper to give this project will be 
greatly appreciated.” 


The circular letter and questionnaire is as follows: 
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LEGAL RESEARCH COMMITTEE OF THE COMMON- 
WEALTH FUND 


Legal Research Committee. Committee on Law of Evidence. 
JAMES PARKER HALL, Chairman EDMUND M. MorcGan, Chairman 
CHARLES C. BURLINGHAM ZECHARIAH CHAFEE, JR. 

JOHN G. MILBURN EDWARD W. HINTON 
BARRY C. SMITH WILLIAM A. JOHNSTON 
BENJAMIN N, CARDOZO RALPH W. GIFFORD 
RoOscoE POUND CHARLES M. HouGH 
HARLAN F. STONE Epson R. SUNDERLAND 
MAX FARRAND, Secretary JOHN H. WIGMORE 


DEAR Sir:-—One of the grounds upon which some of our exclusionary 
rules of evidence are justified is that the jury must determine the weight 
to be given to all testimony without the aid of the Court; and there is a 
widely held impression that one of the chief faults of our jury system, as 
generally employed in the State Courts in this country, is the inability 
of the judge to assist the jury in commenting on the weight of the 
evidence. 

In making any study of the rules of evidence, with a view to suggest- 
ing needed reforms, it is obvious that a knowledge of the actual opera- 
tion of the rules governing comment by the judge upon the weight and 
credibility of the evidence is highly desirable, if not absolutely essential. 
Thus far, no data of a convincing character have been available. Since 
the federal judges are authorized to comment freely on the weight of the 
evidence, and many of them take full advantage of this authority, the 
experience of lawyers who have tried jury cases in both state and federal 
courts offers a field for investigation capable of producing most important 
practical results. A clear demonstration of the comparative effectiveness 
of the two rules of procedure would be likely to have a profound effect 
upon the administration of justice in the United States. 

For the purpose of obtaining evidence upon this important question 
and publishing it for the information of the legal profession and the 
public, the Commonwealth Fund has enabled its Committee on the Law 
of Evidence to undertake such an investigation. To this end the Com- 
mittee has obtained from the clerks of the various federal courts the 
names of lawyers who have frequently appeared in trial work before 
those courts, and is sending to each one of them the enclosed question- 
naire. This Committee is working in close co-operation with The Ameri- 
can Law Institute. 

Unless we can get the hearty co-operation of the lawyers, we can 
do nothing worth while. Will you not, then, aid a serious effort to im- 
prove the administration of justice by promptly filling out answers to 
these questions, and returning the questionnaire to the writer of this 
letter? If this letter is addressed to your firm, will you have your trail 
man answer the questions; or better still, will you give the Committee the 
result of the combined experiences of your members? The support which 
the Commonwealth Fund is giving to its Committee will insure the com- 
— of the task and the proper preparation and publication of the 
results. 


Trusting that I may hear from you at your earliest convenience, I am, 
Sincerely yours, 
E. M. MorGan, 
Chairman. 
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QUESTIONNAIRE. 
1. Please give: Name, address, date of admission to practice. 
2. Please state the extent of your experience in the trial of causes 
before juries, giving roughly the average number tried per year. 
(a) in the State Courts: 
(b) in the Federal Courts: 


3. Are the Judges of the Courts of your State forbidden by statute 
or controlling decision to comment on the weight and/or credibility of 
evidence offered before a jury? 

4. To what extent, if at all, do the Judges of the Courts of your 
State comment on the weight and/or credibility of evidence offered before 
a jury? 

5. To what extent, if at all, do the Federal judges before whom 
you practice comment on the weight and/or credibility of the evidence 
offered before a jury? 

6. Have you tried causes before Judges who did comment on the 
weight and/or credibility of evidence as well as before those who did not? 

7. From your experience and observation, does the practice of 
judicial comment on the weight and/or credibility of evidence assist the 
jury in reaching correct conclusion? Please give reasons for your 
answer. 

8. From your experience and observation does the practice of judi- 
cial comment on the weight and/or credibility of evidence tend to reduce 
the number of new trials or applications for new trials based on the 
ground that the verdict is against the weight of evidence? Please give 
reasons. 

9. From your experience and observation does such practice of com- 
ment tend to bring quicker verdicts and/or reduce the number of disagree- 
ments? Please give reasons. 


10. In your opinion, to what extent would proper comment on the 
weight and credibility of evidence tend to render practically harmless 
error in the admission or exclusion of evidence, and in the misconduct of 
counsel? Please give reasons. 

11. In your opinion, to what extent would the control exercised by 
the court through such proper comment make attorneys less exacting in 
the empanelling of the jury, on the theory that the arbitrary power of 
the jury is thereby curbed? Please give reasons. 

12. It is the practice of some judges, when trying jury cases, to 
busy themselves with extraneous matters and to pay no attention to the 
evidence except when required to rule upon an objection. Do the judges 
before whom you try jury cases follow this practice or do they give 
attention to the evidence as it is being offered? 


__ 13. Referring to your answer to question 12, have you observed any 
difference between the practice of those judges who comment upon the 


weight and/or credibility of the evidence and the practice of those who 
do not? 


14. If your State judges are forbidden by constitution, statute or 
controlling decision from commenting upon the weight and/or credibility 
of the evidence, would the opinion of the bar, the legislature and elector- 
ate in your state make it practicable to pass the requisite statute or con- 
stitutional amendment permitting the judges to make such comment? 


_ 15. On the back of this page, please make any additional comment 
which you think would aid the Committee. 
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RAYMOND L. BRIDGMAN’S “‘THE CONSTITUTIONAL 
CONVENTION OF 1917”’’ 


In a small volume just published of 271 pages, including the 
index, Mr. Bridgman has made an important contribution to the 
written history of Massachusetts. As a State House reporter of 
long experience, he had exceptional opportunities for observation 
because of his presence at every session of the convention, and he 
has told the story while it is still fresh. While we may disagree 
with this or that impression or judgment of men or measures which 
are frankly expressed, the book will be interesting to lawyers or 
laymen who wish to get a condensed account of recent Massachu- 
setts history written and published by a public-spirited citizen of 
strong convictions at his own expense, in order to preserve informa- 
tion which he believes to be of public historical importance. Law 
libraries and other libraries which collect Massachusetts history 
should have this book. As he states his purpose in the ‘‘ Foreword’’, 
the following passages are quoted,— 


‘‘This volume is, designed to be a people’s history of the 
constitutional convention of Massachusetts which met first 
in 1917. It is written with the belief that the convention 
will assume more importance in history than it had at the 
time, owing to the absorption of the people in the World 
War. 

‘*Sufficient reason for this history is the fact that the 
voluminous official record necessarily fails to reveal the 
forees which caused the convention and shaped its results. 
Unofficial activity determined official action. Invaluable in- 
formation for the voters and for students of Massachusetts 
history will be lost if the history is limited to official records. 

‘‘Personal observation, with presence in the convention 
every hour of its sittings in 1917, 1918 and 1919, with econ- 
stant personal contact with the delegates, which the author 
enjoyed, in addition to close touch with controlling persons 
and events prior to, during and after the convention, is the 
source of knowledge wholly outside of the official journal 
and of the verbatim reports of the debates. Record of these 
matters is essential for a reasonable judgment regarding the 
convention and its results. 

‘‘This volume shows the personal and partisan motives 
which caused the convention. It sketches early action and 
development. It includes every amendment proposed to the 
constitution, its author and its disposal. It aims to reveal 
the colliding forces which struggled for mastery of the state. 
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It tries to be absolutely impartial between the combatants. 
It hopes to meet the need of every intelligent voter. It is 
condensed into as brief space as is possible, consistent with 
these purposes. . . . 

‘*The entire field of the proposed amendments reveals 
the need of data to show what was seething in some minds at 
the time of the convention. For that reason, mention has 
been made of every amendment which was proposed in the 
convention, and its fate. For the student the entire ground 
is thus covered and the ferment of popular thought and pas- 
sion of the period is revealed as far as it came to the surface 
in the convention. Back of the convention was the popular 
support, or lack of it. Thus the result of the convention is a 
side light upon the times. 

‘Presumably, some delegates will be displeased because 
of certain lights in which the convention is made to stand at 
certain times. In justification, surely all delegates will agree, 
as the public will affirm, that the delegates were trustees of 
the public. It follows, therefore, that the public is entitled to 
all the truth about the trustees when acting in their capacity 
of trustees. It has been the rule and practice I have followed 
many years to give all deserved credit to public servants and 
to be charitable toward their shortcomings, for the public is 
in need of the service of its most competent and conscien- 
tious members. Such members need encouragement to enter 
the service and ought to have generous treatment. But when 
the trustees become unworthy of generosity and betray their 
trustors, then the public is entitled to an impartial statement 
of facts. Whatever is said, it is with a purpose to be 
absolutely impartial and without prejudice or malice. 

**Still further, a historian has a right and duty, in addi- 
tion to a clear statement of facts, without bias, as far as 
possible, to interpret forces and events which seem to him to 
be of vital importance for the public welfare. That others 
differ from him does not prove him to be wrong any more 
than his attitude necessarily proves him to be right.’’ 


The book may be obtained (for $5, postpaid) from Raymond L. 
Bridgman, State House, Boston. 
F. W. G. 


Nove ON THE I. & R. AND THE OREGON ScHOoL Law. 


Mr. Bridgman opens Chapter 4 with the following statement: 


‘‘Tf a convenient, correct and historic name is wanted 
for the Massachusetts constitutional convention which met 
first in 1917, the name of ‘I & R. Convention’ would have 
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high claim for preference. From the beginning of the con- 
vention the element which wanted the initiative and referen- 
dum amendment was the controlling factor, or their subject 
was the dominating subject. After the matter was disposed 
of, the hiatus left by its omission from the program had its 
influence upon all subsequent proceedings in way of reduced 
attendance and comparative want of interest, accompanied 
by lack of devotion to duty.”’ 


As one of those who fought the I. & R. in the publie press from 
start to finish, I take this opportunity to say a few more words 
about it. As stated in this magazine for February, 1919, at page 


140, 


‘The I. & R. amendment, recently adopted by the voters 
of Massachusetts, is based upon the theory that we should be 
‘an informed democracy.’ Whether we believe in the I. and 
R. as a sound piece of governmental machinery is neither 
here nor there. The situation recalls the comment of a wise 
gentleman who, when informed that a certain lady, in the 
era of transcendental philosophy, said she ‘accepted the uni- 
verse,’ remarked, ‘Gad, she’d better.’ The people of Massa- 
chusetts have got the I. and R. and they have got to learn to 
live under it and make it work as wisely as they can. In 
order to do this, it is necessary for most of them to learn more 
about the structure of their government and how it works 
than they know to-day. This is true of all of us at the bar 
as well as of the rest of the community.’’ 


There is no reason for those of us who believed the representa- 
tive system to be sounder without the I. & R. to take a pessimistic 
view that the world is going to the dogs. That attitude has been 
‘*old stuff’’ since history began. It should be remembered also that 
while the ‘‘Initiative’’ and the ‘‘Referendum’’ were politically in- 
separable in the convention fight, actually they are very different. 
The referendum, whatever its faults, is not open to the same objec- 
tions as the initiative. Those who opposed the I. & R. were trying 
to block a political machine which might be used, as a result of skill- 
ful log-rolling on a gigantic seale, for various purposes such as the 
recently adopted Oregon school law (to require the sending of all 
children to the public schools and thus to suppress private schools) 
which was the result of an initiative petition. That law, if I under- 
stand it correctly, seems to me an outrageous exercise of power by a 
fanatical voting majority, and, if it had happened before the sum- 
mer of 1917, it would not have been surprising if the I. & R. 
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had been divided in the Massachusetts Convention and the Refer- 
endum submitted to the people without the ‘‘Initiative’’. However, 
we have what we have, and we may hope not to be seriously threat- 
ened with any such fanatical movement in Massachusetts, unless it 
be indirectly in the guise of some ‘‘ federal aid’’ measure through 
congress. One result of the long fight against the I. & R. was the 
insertion in it by the convention and the people of certain safe- 
guards to protect various subjects from attack under the impulse of 
temporary popular excitement or prejudice, or shrewd political 
maneuvering. F. W. G. 


The following news item from the Boston Post of September 


is interesting : 


‘* JACKING UP POLICE AS PROSECUTORS. 

‘“‘The days of attorneys for the defence and police 
officers in charge of the prosecutions engaging in conferences 
before the ealling of cases for trial, with a view to com- 
promise, must come to an end, says Commissioner Wilson in 
a general order issued to commanding officers yesterday. 

‘It has been a practice for a long time, he says, and is 
not conducive to the good of the department. 

‘‘The commissioner also believes that officers need in- 
structions in the proper presentation of cases in courts, and 
instructions have been issued to teach them the rudiments. 
Too many cases have been lost, the commissioner says, 
through the failure of the officer to properly present the case, 
and too many personalities have been indulged in.’’ 








